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INTRODUCTION 

Plaintiffs-Appellants—the Alliance to Protect Nantucket Sound 

(“Alliance”), the Town of Barnstable (“Barnstable”), and a business and an 

individual located on Cape Cod (collectively, “Plaintiffs”)—seek to invalidate a 

private contract between NSTAR Electric Company (“NSTAR”) and Cape Wind 

Associates, LLC (“Cape Wind”), by which NSTAR will purchase up to 

129 megawatts of electric power from Cape Wind, a wind-powered electric 

generation facility located in federal waters in Nantucket Sound.  Plaintiffs claim 

that the actions taken by two Massachusetts agencies related to the contract—the 

Department of Energy Resources (“DOER”) as a party to separate proceedings 

involving a merger between NSTAR and Northeast Utilities, and the Department 

of Public Utilities (“DPU”) as the adjudicatory body that approved that merger and 

the NSTAR-Cape Wind contract—were unconstitutional.  Specifically, Plaintiffs 

claim that DOER and DPU (“State Defendants”) effectively “set” the rate for a 

wholesale-electricity sale, usurping the role of the Federal Energy Regulatory 

Commission (“FERC”) under the Federal Power Act (“FPA”), in violation of the 

Supremacy Clause; and discriminated against out-of-state competitors for such 

contracts, in violation of the dormant Commerce Clause.   

The District Court dismissed Plaintiffs’ Complaint in its entirety, with 

prejudice.  The court concluded that Plaintiffs’ claims were barred by the State 
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Defendants’ sovereign immunity, because the relief Plaintiffs sought was entirely 

retrospective.  Specifically, because the State Defendants’ actions challenged here 

took place in the past and were entirely complete, there was nothing left to enjoin.  

Similarly, the declaratory relief requested by Plaintiffs would entail declarations 

that the State Defendants violated federal law in the past, which was barred by the 

Eleventh Amendment.  The court also concluded that the result would be “no 

different” on the merits, and it proceeded to explain why the Plaintiffs’ Supremacy 

and Commerce Clause claims failed as a matter of law.  This appeal followed.        

ISSUES PRESENTED FOR REVIEW 

In addition to the four issues presented for review by the Plaintiffs, the State 

Defendants present the following issues: 

1. Whether the Alliance and its members are precluded from bringing 

here claims they raised or could have raised before DPU, but chose not to appeal in 

the state courts of Massachusetts? 

2. Whether Barnstable lacks standing to challenge, on constitutional 

grounds, the acts of its parent state?  
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STATEMENT OF THE CASE 

Legal Framework 

In 2008, the Massachusetts Legislature enacted the Green Communities Act 

(“GCA”), Mass. St. 2008, c. 169.1  Section 83 of the GCA (“Section 83”) requires 

utilities such as NSTAR to solicit proposals from renewable-energy generators for 

long-term contracts and, provided “reasonable proposals have been received” and 

are “cost-effective,” to enter into such contracts with the renewable-energy 

generators for their power.  Section 83, ¶¶1-2.  The utility may select the manner of 

soliciting such proposals, including “public solicitations” (“RFPs”), “individual 

negotiations”, or “other methods”, but must consult with DOER regarding its 

method.  Id. ¶2.  The utility is free to “decline to consider contract proposals 

having terms and conditions that it determines would require the contract 

obligation to place an unreasonable burden on the [utility’s] balance sheet.”  Id.   

Ultimately, any proposed contract is subject to review and approval by DPU, 

id., which may approve any such contract only after considering its potential costs 

and benefits, and “only upon a finding that it is a cost effective mechanism for 

procuring renewable energy on a long-term basis.”  Id. ¶3.  Utilities are not 

obligated to enter into long-term contracts that would exceed 3% of their total 

energy demand from their customers, id. ¶4, though they are free to meet more of 
                                           
1 Relevant excerpts from the GCA are reprinted in the addendum to this brief 
(“Add.”).  See Add.25-34.   
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their demand this way, id. ¶9; Alliance to Protect Nantucket Sound, Inc. v. 

Department of Pub. Utils. (“Alliance”), 461 Mass. 166, 168-70, 185-86, 959 

N.E.2d 413, 418-19, 430 (2011) (summarizing Section 83). 

As originally enacted, the GCA contained a provision limiting the renewable 

generators eligible for such long-term contracts to those located within the 

Commonwealth, its waters, and adjacent federal waters.  Section 83, ¶1.  After an 

out-of-state competitor—TransCanada Power Marketing Ltd. (“TransCanada”)—

filed suit in federal court challenging the geographical limitation in the GCA, DPU 

enacted emergency regulations suspending the geographical limitation and 

requiring utilities to demonstrate that the long-term contracts they proposed to 

enter into were not affected by the suspended geographic limitation.  Alliance, 461 

Mass. at 169-74, 959 N.E.2d at 418-22; Compl. ¶¶50, 52.  In 2012, the Legislature 

amended the GCA to eliminate any geographical limitation in the statute.  Add.31-

34; Compl. ¶52. 

The National Grid-Cape Wind Contract 

A separate contract between Cape Wind and another utility, National Grid, 

which was privately negotiated by the parties and approved by DPU under 

Section 83, is relevant to this dispute.  See Compl. ¶¶46-48.  In December 2009, 

National Grid requested DPU’s approval to enter into bilateral negotiations with 

Cape Wind for the purchase of its wind-based power, which DPU granted.  
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Alliance, 461 Mass. at 170, 959 N.E.2d at 419; Compl. ¶46; see also 220 Code 

Mass. Regs. § 17.04(4) (requiring utility to submit its timetable and method of 

solicitation to DPU for review and approval prior to initiating the solicitation).  In 

May 2010, after conducting negotiations with Cape Wind, National Grid submitted 

for DPU approval two contracts for the purchase of all of Cape Wind’s energy, the 

first for 50% of Cape Wind’s energy to be used by National Grid, the second for 

the remaining 50% to be assigned by National Grid to another purchaser.  Alliance, 

461 Mass. at 170, 959 N.E.2d at 419.  In November 2010, after 13 days of 

evidentiary hearings involving National Grid and 19 intervening parties (including 

the Alliance and TransCanada), DPU approved the first contract but rejected the 

second.  Id. at 171, 959 N.E.2d at 420.  

 The Alliance, TransCanada, and others appealed DPU’s approval of the first 

contract to the Massachusetts Supreme Judicial Court (“SJC”).  Id. at 167, 959 

N.E.2d at 417.  The Alliance argued (as it does here) that DPU’s approval of the 

contract violated the dormant Commerce Clause in that it was “tainted” by the 

GCA’s geographical limitation that DPU had suspended prior to approving the 

contract.  Id. at 172-73, 959 N.E.2d at 421; see Compl. ¶116.  The SJC doubted the 

Alliance’s standing to raise such a claim, since neither “it [nor] any of its members 

have been harmed in their ability to compete for § 83 contracts by the claimed 

infringement of the commerce clause”; but the court considered the claim because 
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it had also been raised by TransCanada, an out-of-state competitor.  Id. at 172 n.13, 

959 N.E.2d at 421 n.13.  The court then rejected the claim on the merits, 

concluding that “National Grid entered into [the contract] for reasons unrelated to 

the geographic limitation provision, and therefore [DPU’s] approval of [the 

contract] did not violate the commerce clause.”  Id. at 173-74, 959 N.E.2d at 422. 

Separately, a different group of plaintiffs filed with FERC a challenge to 

DPU’s approval of the National Grid-Cape Wind contract, arguing (as Plaintiffs do 

here) that DPU’s actions were preempted by FERC’s role under the FPA in setting 

wholesale-electricity rates.  Order Dismissing Complaint, Californians for 

Renewable Energy, Inc. v. National Grid, 137 FERC ¶61,113 (2011).2  There, the 

plaintiffs argued that DPU violated the FPA in approving the contract, by 

“usurp[ing] [FERC]’s exclusive jurisdiction to determine the rates for wholesale 

sales of electricity under its jurisdiction.”  CARE, ¶1.  FERC rejected the plaintiffs’ 

argument and dismissed their complaint, emphasizing that DPU retained its 

traditional authority over a “retail filing” such as National Grid’s request for 

approval of the contract:  

The [National Grid-Cape Wind] contract[] approved by [DPU] 
indicate[s] that the wind facilities must … file rates with [FERC] 

                                           
2 This decision from FERC, which appears at pages 56-70 of the Joint Appendix, 
will be cited herein as “CARE, ¶[paragraph].”  This Court may take judicial notice 
of FERC’s decision in reviewing the District Court’s dismissal.  Town of Norwood 
v. New England Power Co., 202 F.3d 408, 412 n.1 (1st Cir. 2000). 
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pursuant to section 205 of the FPA.  Cape Wind indicates that its rates 
will be filed with [FERC].  Complainants will have the opportunity to 
intervene in any proceeding seeking [FERC] approval of those 
rates.… There is, however, no requirement in the FPA or [FERC’s] 
regulations that the rates be filed before a retail filing, such as the 
Massachusetts filing that resulted in the [DPU] decision that is the 
subject of CARE’s and Ms. Durkin’s complaint.  Accordingly we find 
complainant’s argument that Cape Wind needed to submit the 
proposed power purchase agreement to [FERC] prior to its filing with 
[DPU] without merit. 
 

CARE, ¶33 (emphasis added). 

The NSTAR-Northeast Utilities Merger Proceedings (D.P.U. 10-170) 

In November 2010, NSTAR filed an application with DPU to approve a 

merger between it and Northeast Utilities.  Compl. ¶60.  Under state law, DPU 

approval is required for all mergers by utilities subject to its jurisdiction, and DPU 

may approve a merger only after finding that it is “consistent with the public 

interest”.  Mass. G.L. c. 164, § 96.      

DOER, a state agency charged with advancing the state’s renewable-energy 

priorities (among other responsibilities), intervened in the merger proceedings.  See 

Joint Appendix (“J.A.”) 78.  DOER has no authority to approve or reject utility 

mergers.  See Mass. G.L. c. 25A, § 6.  Only DPU has such authority.  Id. c. 164, 

§ 96.  As the Alliance itself subsequently asserted, “DOER was acting not in a 

sovereign capacity, but as a mere party to the proceeding before DPU in D.P.U. 

10-170 on the proposed merger”.  J.A.114-15.  In its role as a party, DOER 

proposed that DPU modify its standard of review for proposed utility mergers from 
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its long-standing “no net harm” standard to a “substantial net benefits” standard, in 

light of the new requirements of the GCA and the Global Warming Solutions Act 

(“GWSA”), Mass. G.L. c. 21N, added by Mass. St. 2008, c. 298.3  Compl. ¶66; see 

J.A.84-86.  After soliciting and reviewing comments from the parties, intervenors, 

and entities that would potentially be affected by any change in the merger 

standard of review, DPU issued the Interlocutory Order on Standard of Review 

(“Interlocutory Order”).  J.A.78-79 & n.1.   

Contrary to the allegations in the Complaint, see Compl. ¶66, DPU did not 

adopt DOER’s proposed standard of review.  Instead, DPU adopted a “net 

benefits” standard, stating that it “sees no need to require a ‘substantial net benefit’ 

test.  A showing of net benefits should suffice to protect ratepayer interest and to 

comply with [DPU’s] other statutory mandates.”  J.A.104. 

NSTAR and DOER subsequently settled their differences over NSTAR’s 

proposed merger, on the condition (among many others) that NSTAR demonstrate 

its commitment to meeting the requirements of the GCA and the GWSA by 

pursuing a contract with Cape Wind for the purchase of Cape Wind’s power on 

“substantially the same” terms as the separate National Grid-Cape Wind contract.  

J.A.125, ¶2.2.  As the Alliance itself acknowledged, DOER had no authority to 

                                           
3 The GWSA establishes requirements for reducing greenhouse gas emissions in 
the Commonwealth, including a mandate to reduce emissions by at least 80 percent 
of 1990 levels by 2050.  Mass. G.L. c. 21N, § 3(b).   
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approve the merger: “[I]f DOER were acting in a sovereign capacity—as opposed 

to merely a party—it would have agreed to take some form of sovereign action in 

the Settlement Agreement.  It did not.  Instead, DOER merely offered its 

agreement that ‘the merger proposed by the Joint Petitioners in this proceeding is 

consistent with the public interest.’”  J.A.115; accord J.A.130, ¶4.2.  NSTAR’s 

Settlement Agreement with DOER (“Settlement”) made clear that DPU’s review 

of the Settlement did not constitute review or approval of any future contract 

between NSTAR and Cape Wind, and that any such future contract would be 

subject to separate DPU review and approval under Section 83.  J.A.127, ¶2.2.5. 

On April 4, 2012, after 10 days of evidentiary hearings, submissions from 

the parties and 16 intervenors, and consideration of 1,115 exhibits and other 

discovery responses, DPU approved the merger as being consistent with the public 

interest.  J.A.144-48, 249-50.  With respect to the Settlement, DPU noted that it 

was not yet reviewing or approving any contract between NSTAR and Cape Wind, 

and that DPU would review any such future contract in a separate proceeding to 

make sure the contract complies with Section 83 and is consistent with the public 

interest.  J.A.227-29.  DPU specified that while it considered the Settlement, it also 

conducted its own evaluation to ensure that the merger resulted in net benefits for 

Massachusetts ratepayers and was consistent with the public interest.  J.A.144. 
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DPU viewed the significance of the Settlement’s long-term procurement 

provisions as demonstrating NSTAR’s commitment to advance the goals of the 

GCA and the GWSA.  At the time of the Settlement, NSTAR had met only 1.6% 

of its total energy demand from renewable sources; a contract with Cape Wind of 

the kind suggested by the Settlement would result in NSTAR meeting 

approximately 3.5% of its total energy demand from renewable sources, 0.5% 

more than the 3% floor set by Section 83.  J.A.228-29.  The Settlement also 

provided that, in the event NSTAR and Cape Wind were unable to reach an 

agreement, NSTAR would procure 2% of its energy demand from other renewable 

sources through a new RFP process.  J.A.125-26, ¶2.2.  This aspect of the 

Settlement was thus significant to DPU during the merger proceedings insofar as it 

committed NSTAR to meeting at least 3.5% of its total energy demand from 

renewable sources, whether through a contract with Cape Wind or an RFP process.  

J.A.228-29.  DPU concluded that this and other benefits of the merger—such as an 

immediate customer rate rebate of $21 million, a commitment to freeze customers’ 

base-distribution rates for four years, and other efficiency gains yielding a total net 

economic benefit to ratepayers of between $88 million to $206 million over ten 

years—meant that the merger would result in net benefits to ratepayers, and thus 

was in the public interest.  J.A.144-45, 177, 181-83, 210-11, 249-50. 
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The Memorandum of Understanding (D.P.U. 12-19) 

NSTAR, DOER, and Cape Wind entered into a memorandum of 

understanding (“MOU”), by which NSTAR and Cape Wind agreed to commence 

negotiations with the objective of executing a contract (also referred to as a “Power 

Purchase Agreement” or “PPA”), as contemplated by the Settlement.  Compl. ¶82; 

J.A.254-56.  The MOU provided that NSTAR and Cape Wind would immediately 

commence negotiations for NSTAR’s purchase of up to 129 megawatts of Cape 

Wind’s power, with pricing, duration, and other key terms being “substantially the 

same” as those found in the National Grid-Cape Wind contract.  J.A.255, ¶1.  The 

MOU stated expressly, however, that it “does not create a legal obligation on the 

part of any Party to enter into a PPA.  A PPA will be executed only if the terms are 

mutually agreeable to NSTAR Electric and Cape Wind.”  J.A.256, ¶4.   

 NSTAR submitted the MOU to DPU for approval of the timetable and 

method by which NSTAR would solicit a proposal from Cape Wind and 

potentially execute a long-term contract.  Compl. ¶82; Section 83, ¶¶1-2; 220 Code 

Mass. Regs. § 17.04(1), (4).  DPU opened up a separate proceeding to consider 

NSTAR’s solicitation method (D.P.U. 12-19), and invited comments from 

interested parties.  J.A.257-60.  The Alliance submitted comments in opposition, 

arguing there (as here) that DOER had coerced NSTAR to enter into a contract 
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with Cape Wind, and had violated the dormant Commerce Clause in doing so.  

J.A.106-20. 

 DPU subsequently issued its order in D.P.U. 12-19, concluding that 

Section 83 expressly permitted the individual negotiations between NSTAR and 

Cape Wind proposed by the MOU.  J.A.267-68.  With respect to the Alliance’s 

comments, DPU stated that the appropriate time to raise and consider 

constitutional and other challenges would be in a future proceeding to review and 

approve any contract between NSTAR and Cape Wind under Section 83.  J.A.268-

69.   

The NSTAR-Cape Wind Contract (D.P.U. 12-30) 

After DPU issued its order in D.P.U. 12-19, NSTAR and Cape Wind 

executed a PPA.  Compl. ¶83; J.A.272-356.  NSTAR submitted the contract to 

DPU for approval under Section 83.  J.A.367-68.  Under the PPA, NSTAR will 

purchase energy, capacity, and renewable energy certificates from Cape Wind for 

15 years; NSTAR will purchase 27.5% of the output of Cape Wind’s facility, up to 

a maximum of 129 megawatts.  Compl. ¶86; J.A.367-68, 374.  The contract 

requires Cape Wind to “obtain and maintain any requisite authority [from FERC] 

to sell the output, including Capacity, of the Facility at market-based rates or an 

exemption from the requirement that it have such authority.”  J.A.298, ¶3.4(l).  It 

also states that Cape Wind shall “obtain[] all necessary authorizations from FERC 
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to sell Capacity from the Facility at market-based rates” and “be[] in compliance 

with such authorization”.  J.A.295, ¶3.3(b)(xi).   

As part of the PPA proceedings, DPU granted full intervenor status to the 

Alliance and others, held three public hearings and two evidentiary hearings, and 

considered witness testimony from NSTAR and Cape Wind, 210 exhibits, and 

briefs from the parties and intervenors.  J.A.368-69 & n.5.  The Alliance argued 

that the PPA should not be approved because DOER allegedly coerced NSTAR to 

enter into the PPA through DOER’s involvement in the merger proceedings, and 

therefore NSTAR’s entry into the contract was not voluntary.  J.A.389-91.  In its 

final decision approving the PPA (“PPA Order”), DPU rejected this argument: 

[NSTAR] testified that it voluntarily agreed to purchase output from 
the Cape Wind facility as part of the settlement agreement in D.P.U. 
10-170 in order to effect a demonstration of net benefits, pursuant to 
G.L. c. 164, § 96.  [NSTAR] further testified that it considered the 
terms of the PPA between National Grid and Cape Wind to represent 
the best alternative for customers in terms of diversifying [NSTAR]’s 
renewable portfolio and complying with renewable energy and 
environmental requirements.  [NSTAR] testified that it entered into 
the proposed PPA in order to capitalize on the Cape Wind facility’s 
unique and significant benefits.  Further, with respect to the execution 
of the contract, the MOU expressly states that it does not create a legal 
obligation on the part of [NSTAR or Cape Wind] to enter into a PPA.  
The MOU provides that a PPA will be executed only if the terms are 
mutually agreeable to [NSTAR] and Cape Wind.  For these reasons, 
we conclude that [NSTAR] was not required to enter into the PPA. 
 

J.A.400-01 (record citations omitted).     

DPU also found nothing improper about DOER’s involvement:  
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DOER is an executive agency with substantial responsibility for 
establishing and implementing the Commonwealth’s energy policies 
pursuant to G.L. c. 25A, § 6, and with various statutory obligations 
with respect to implementation of the [GCA].  With respect to Section 
83 specifically, DOER is charged with consulting with the 
Commonwealth’s electric distribution companies regarding their 
choice of contracting and solicitation methods for long-term contracts.  
In light of DOER’s role in developing energy policy in the 
Commonwealth and its specific responsibilities with respect to 
Section 83 contracts, the Department finds that DOER’s involvement 
as a party to the settlement agreement in D.P.U. 10-170 and the 
development of the [MOU] was appropriate and in no way invalidates 
the PPA.  
 

J.A.403-04 (citations omitted); Compl. ¶92.    

 DPU went on to approve the PPA, after considering the potential costs and 

benefits of the contract, as well as potential renewable alternatives, and finding that 

the PPA was a cost-effective mechanism for procuring renewable energy on a 

long-term basis and was consistent with the public interest.  J.A.383-85, 411-17, 

495-504, 510-20, 546-47, 555-56; Compl. ¶91.  DPU stated that its  

approval pursuant to Section 83 does not encompass a determination 
of the rate at which the power would be sold, which is subject to the 
jurisdiction of the Federal Energy Regulatory Commission pursuant to 
sections 205 and 206 of the Federal Power Act.  Instead, Department 
approval pursuant to Section 83 is an approval of an electric 
distribution company’s decision to enter into a long-term contract 
with a renewable energy developer and the attendant cost recovery in 
light of the alternatives.  
 

J.A.383 n.25 (citations omitted).  Neither the Alliance nor any other party to the 

PPA proceedings appealed DPU’s final decision to the SJC in accordance with 

Mass. G.L. c. 25, § 5.  With respect to the dormant Commerce Clause challenge 
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the Alliance had raised during the MOU proceedings, J.A.106-12, the Alliance 

noted the objection again during the PPA proceedings, but claimed that “[b]y not 

asserting such claims at this time, the Alliance hereby reserves the right to bring 

any suits, claims, or actions under the Commerce Clause of the United States 

Constitution relating to this proceeding.”  Add.13.    

This Lawsuit 

Instead of appealing DPU’s decision to the SJC, the Alliance, along with 

affiliated individuals and businesses, and Barnstable, filed this suit in the District 

Court in January 2014, over 14 months after DPU’s decision.  They claim that, as 

NSTAR ratepayers, they will pay $1.8 million more in electricity rates over the life 

of the PPA than they would have had NSTAR contracted with unspecified 

“cheaper land-based wind alternatives.”  Compl. ¶96.  They also claim that they 

will suffer “negative impacts to the environment, regional economy, historic and 

cultural resources, public safety, and recreational opportunities” from the PPA.  Id. 

¶98.   

Plaintiffs seek “a declaration that the Commonwealth of Massachusetts 

violated both the dormant Commerce Clause and the Supremacy Clause when it 

used its influence over NSTAR’s merger request to bring about NSTAR’s entry 

into an above-market wholesale contract with Cape Wind”.  Id. ¶4.  They also 

request “injunctive relief to remedy the constitutional violation and invalidate the 
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contract that Massachusetts compelled NSTAR to enter.”  Id.  They demand a 

declaration that the PPA is “the product of illegal state action and therefore null 

and void and without legal force or effect.”  Id., Demand for Relief, ¶c.  And they 

seek an injunction barring “DPU from enforcing its order approving the PPA”, and 

any other injunctive relief necessary “to enforce the requested declaratory relief.”  

Id. ¶d. 

The State Defendants, Cape Wind, and NSTAR filed separate motions to 

dismiss.  On the defendants’ motions, the District Court (Stearns, J.) dismissed the 

complaint, with prejudice.  Memorandum and Order on State Defendants’ Motion 

to Dismiss (“Decision”) 1-24.  The District Court relied principally on the State 

Defendants’ Eleventh Amendment immunity from suit, although it also concluded 

that “the result would be no different were the court to rule on the substance of the 

claims”, and it explained why Plaintiffs’ claims failed on the merits.  Decision 22-

23 & nn.25-27. 

With respect to the Eleventh Amendment, the District Court concluded that 

“the relief being sought here is retroactive and thus barred”.  Decision 18.  The 

court noted that “not a single allegation of the Complaint identifies or alludes to 

any future actions the State Defendants must take with respect to the contract”, 

meaning that there was nothing further to enjoin.  Decision 19 n.23.  It observed 

that Plaintiffs sought to “return the relationship between NSTAR and Cape Wind 
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to the status quo ante” by nullifying DPU’s approval of their contract, id., and 

sought relief “from the ongoing ‘effects’ of past state action”, not from an ongoing 

violation of law by the State Defendants.  Decision 20.  As the court put it, 

“plaintiffs are not seeking to prevent DPU from approving future contracts 

between NSTAR and Cape Wind, but to undo a contract already in force by way of 

a declaration that state officials violated federal law in the past.”  Decision 20-21 

n.24.  Such a declaration, the court noted, could be used by the Plaintiffs or others 

to seek restitution or money damages in state court against the Commonwealth, 

forms of relief barred by the Eleventh Amendment.  Decision 19.   

Accordingly, the District Court dismissed the Complaint, with prejudice.  

Decision 23.  This appeal followed.   

SUMMARY OF THE ARGUMENT 

Plaintiffs’ claims are barred by the State Defendants’ sovereign immunity, 

because the relief they seek is entirely retrospective.  The State Defendants’ actions 

challenged here by Plaintiffs took place in the past—DOER’s involvement in the 

merger and MOU proceedings occurred in 2011-12, DPU approved the PPA in 

2012—and are entirely complete.  Plaintiffs may not rely upon the Ex parte Young 

exception, because (1) their Complaint alleges no ongoing violation of federal law, 

but instead claims only past violations by the State Defendants, coupled with 

speculative assertions of future effects from past actions; and (2) the relief they 
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seek—declarations that the State Defendants violated federal law in the past, and 

an injunction “invalidat[ing] the contract” and barring future enforcement of the 

PPA Order—cannot properly be characterized as prospective.   

The State Defendants need not cross-appeal to raise alternative arguments, 

manifest in the record, to support the judgment below.  The District Court granted 

the State Defendants all the relief they requested—dismissal of the entire 

Complaint, with prejudice—and in doing so explained why Plaintiffs’ claims also 

failed on the merits.  State Defendants do not seek to enlarge the relief they 

obtained below, because it would be impossible to obtain more than what they 

received.  A cross-appeal was unnecessary and would have been improper, and a 

remand for the District Court to repeat the conclusions it has already reached 

would be pointless.   

Plaintiffs’ preemption claim fails as a matter of law.  Plaintiffs claim that 

State Defendants effectively “set” the rate for a wholesale electricity sale between 

Cape Wind and NSTAR.  But the central “allegation” in the Complaint—that 

DOER “coerced” NSTAR, during its merger proceedings, to enter into a contract 

with Cape Wind at a particular price—is a legal conclusion masquerading as a fact.  

Once this Court disregards that conclusory assertion—as it must on a motion to 

dismiss—and confines itself to the actual factual material in the Complaint and 

related materials, what remains fails to state a preemption claim.  Instead, NSTAR 



19 

and Cape Wind privately negotiated their contract and DPU, exercising its general 

regulatory authority over NSTAR and performing its role under Section 83, 

approved NSTAR’s decision to enter into the contract.  FERC has held, in 

reviewing the substantially-similar National Grid PPA, that DPU’s contract review 

did not interfere with FERC’s authority over the wholesale rate.  The same is true 

here.   

Plaintiffs lack standing to make a dormant Commerce Clause challenge, and 

their claim is without merit.  Plaintiffs are not out-of-state competitors denied a 

chance to compete for the PPA; they are in-state ratepayers who claim their electric 

bills will go up as a result of the State Defendants’ actions.  This claim, if accepted, 

would give standing to virtually anyone to raise a Commerce Clause challenge 

anytime they can allege they may pay more for goods or services as a result of the 

state’s actions.  Other circuits have denied plaintiffs standing under these 

circumstances, and this Court should too.  In any event, there was no 

discrimination against out-of-state commerce here.  

The Alliance and its members are precluded from bringing any claims they 

raised or could have raised before DPU, including their claims here.  The Alliance 

asserted during the MOU and PPA proceedings that the state had violated the 

dormant Commerce Clause, that DOER had coerced NSTAR into the PPA, and 

that DOER had played an improper role during NSTAR’s merger proceedings.  
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DPU rejected these claims, and the Alliance made a tactical choice not to appeal 

DPU’s decision to the SJC as required by Mass. G.L. c. 25, § 5, instead filing this 

suit.  Claim and issue preclusion bar the Alliance and its members from re-

litigating these claims here. 

Barnstable lacks standing to challenge, on constitutional grounds, the acts of 

its parent state.  The Supreme Court, other circuit courts, and the SJC have 

recognized this principle.  This Court should too.             

ARGUMENT 

I. Sovereign Immunity Bars Plaintiffs’ Claims.  

Plaintiffs’ Complaint alleges that certain actions taken in the past by the 

State Defendants—DOER’s involvement in NSTAR’s merger proceedings (in 

2011-12), and DPU’s approval of the PPA (in 2012)—were unconstitutional.  They 

asked the District Court to nullify the PPA on the ground that such past action with 

respect to the contract was unlawful.  Compl., Demand for Relief, ¶¶a-c.  But the 

Commonwealth’s sovereign immunity bars such relief because it is completely 

retrospective in nature.  While Plaintiffs also seek an order “[e]njoining the DPU 

from enforcing its order approving the PPA,” id. ¶d, such relief is unavailable 

because there is no state action left to enjoin.  According to Plaintiffs’ own 

Complaint, the purpose of their requested injunctive relief is “to remedy the 

constitutional violation” that they acknowledge took place (if at all) in the past, 

Compl. ¶4, to “invalidate the contract that Massachusetts compelled NSTAR to 
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enter”, id., and to “enforce the requested declaratory relief”, id., Demand for 

Relief, ¶d.  Sovereign immunity prohibits such relief.    

A. Plaintiffs May Not Invoke Ex parte Young Because Their 
Complaint Does Not Allege an Ongoing Violation of Federal Law 
and the Relief They Seek Is Not Prospective.         

The doctrine of sovereign immunity—confirmed by, but not limited to the 

terms of, the Eleventh Amendment—bars suits in federal court against 

unconsenting states.  Rosie D. v. Swift, 310 F.3d 230, 234 (1st Cir. 2002).  It also 

bars an official-capacity suit against state officials, which “is no different from a 

suit against the State itself.”  Will v. Michigan Dep’t of State Police, 491 U.S. 58, 

71 (1989).  An exception to this rule, established in Ex parte Young, 209 U.S. 123 

(1908), “allows federal courts … [to] enjoin state officials to conform future 

conduct to the requirements of federal law.”  Rosie D., 310 F.3d at 234 (emphasis 

added). 

But the Ex parte Young exception is “narrow”.  Puerto Rico Aqueduct & 

Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 146 (1993).  It permits suits 

against state officials in their official capacities for “prospective injunctive relief” 

only.  Rosie D., 310 F.3d at 234 (emphasis added); Green v. Mansour, 474 U.S. 64, 

68 (1985) (Ex parte Young permits only “injunctive relief to prevent a continuing 

violation of federal law”); Edelman v. Jordan, 415 U.S. 651, 677 (1974).  The 

exception “does not permit judgments against state officers declaring that they 
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violated federal law in the past.”  Metcalf & Eddy, 506 U.S. at 146.  Nor does it 

extend to any other “claims for retrospective relief.”  Green, 474 U.S. at 68; 

Whalen v. Massachusetts Trial Court, 397 F.3d 19, 28-30 (1st Cir. 2005) (state 

employee’s claim for restoration of retirement credit was not prospective; though 

employee sought “no monetary reward,” and relief sought “would have only future 

impact on the state,” it was barred because there was no “ongoing violation” of 

federal law). 

 “In determining whether the doctrine of Ex parte Young avoids an Eleventh 

Amendment bar to suit, a court need only conduct a straightforward inquiry into 

whether the complaint alleges an ongoing violation of federal law and seeks relief 

properly characterized as prospective.”  Virginia Office for Prot. & Advocacy v. 

Stewart, 131 S. Ct. 1632, 1639 (2011) (quotation marks and alterations omitted).  

Plaintiffs satisfy neither requirement.  As to the first element, the Complaint 

nowhere alleges an ongoing violation of federal law by the State Defendants.  As 

the District Court correctly observed, “not a single allegation of the Complaint 

identifies or alludes to any future actions the State Defendants must take with 

respect to the contract.”  Decision 19 n.23.  Instead, the Complaint is based entirely 

on actions by the State Defendants that took place in the past and are now 

complete—DOER’s involvement in NSTAR’s merger proceedings and DPU’s 

approval of the PPA.  E.g., Compl. ¶¶4, 12-14, 64-92. 
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 While Plaintiffs argue in their brief that there is future conduct by the State 

Defendants that remains to be enjoined, see Joint Opening Brief of Appellants 

(“Br.”) 32-34, this argument is flawed in several respects.  First, the Complaint 

itself focuses solely on actions taken by the State Defendants in the past, coupled 

with (speculative) allegations that Plaintiffs will in the future suffer negative effects 

from those past actions.  See generally Compl.  Second, Plaintiffs nowhere argue 

that DOER will engage in any future conduct that may be enjoined, because there 

is none: DOER will take no further action with respect to the merger or the PPA.  

Third, with respect to DPU, Plaintiffs mischaracterize the action that DPU will 

take in the future.  The PPA Order already permitted NSTAR to pass along to its 

customers the below- or above-market costs of the PPA.  J.A.551-55.  And DPU 

has already approved a tariff submitted by NSTAR setting forth the formula for 

NSTAR to recover from its customers any above-market costs of all its renewable-

energy contracts under Section 83.4  DPU will not be revisiting whether or how 

NSTAR can recover from its customers any above-market costs from the PPA, nor 

will it take any further action with respect to any other aspect of the PPA. 

All that DPU will do in the future is review annual “reconciliation” filings 

by NSTAR to ensure it is calculating its customers’ rates in accordance with the 

                                           
4 Approval of Compliance Tariff M.D.P.U. No. 164A, D.P.U. 12-30 (Dec. 19, 
2012), available at http://web1.env.state.ma.us/DPU/FileRoom/dockets/bynumber. 

http://web1.env.state.ma.us/DPU/FileRoom/dockets/bynumber
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previously-approved tariff mentioned above, which includes the costs of all its 

renewable-energy contracts.5  But this is not a function of DPU’s review of the 

PPA, which is what Plaintiffs challenge here—as having “ratified” DOER’s 

alleged illegal conduct, Br. 23, 25.  Instead, it is a function of DPU’s traditional 

superintendence of NSTAR’s retail relationship with its ratepayers, which will 

continue regardless of the outcome in this lawsuit.  To the extent it bears any 

relation to the PPA Order, it is only as an alleged ongoing effect of the past 

challenged action, not an ongoing violation.     

Plaintiffs claim that DPU will be the “arbiter in any disputes” between 

NSTAR and Cape Wind over the PPA.  Br. 33.  Not so.  The PPA states that “any 

dispute, controversy or claim between the Parties arising out of or relating to this 

Agreement” that cannot be resolved by senior management shall be brought to “the 

courts of the Commonwealth of Massachusetts”.  J.A.326, ¶11.  While the PPA 

purports to make DPU the umpire over a single aspect of the PPA—whether 

physical construction of the facility has “commenced” prior to December 31, 2015, 

J.A.292, ¶2.2(g)—the parties cannot confer authority upon DPU by contract.  

“[A]n agency can exercise only the powers and duties expressly conferred upon it 

by statute and such as are reasonably necessary to carry out its mission.”  

                                           
5 See, e.g., Order, D.P.U. 13-172 (Dec. 30, 2013), available at 
http://web1.env.state.ma.us/DPU/FileRoom/dockets/bynumber. 

http://web1.env.state.ma.us/DPU/FileRoom/dockets/bynumber
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Commonwealth v. Maker, 459 Mass. 46, 50, 944 N.E.2d 110, 113 (2011) (internal 

quotation marks omitted).  Section 83 sets forth DPU’s role with respect to long-

term contracts; it may approve a contract after making certain findings.  The statute 

does not contemplate DPU involvement in post-approval contract implementation 

or dispute resolution.  See Section 83, ¶¶2-3.  This aspect of the PPA does not give 

rise to any ongoing violation of federal law.        

As to the second requirement of Ex parte Young, Plaintiffs’ requested relief 

cannot “properly [be] characterized as prospective.”  Stewart, 131 S. Ct. at 1639.  

Plaintiffs seek declarations that DOER’s role in the merger proceedings, DPU’s 

approval of the PPA, and the contract itself, entailed “illegal state action” and are 

thus “null and void and without legal force or effect.”  Compl., Demand for Relief, 

¶¶a-c.  These are declarations that the State Defendants “violated federal law in the 

past”, which are prohibited.  Metcalf & Eddy, 506 U.S. at 146; see also S&M 

Brands, Inc. v. Cooper, 527 F.3d 500, 509 (6th Cir. 2008) (claim barred by 

Eleventh Amendment where “Plaintiffs are asking the federal court for relief for a 

past, one-time decision of the Attorney General that purportedly violated their 

federal constitutional rights”); Tyler v. Massachusetts, 981 F. Supp. 2d 92, 94-96 

(D. Mass. 2013) (where plaintiff challenged condition of probation that would last 

for 16 years, challenged sentence itself was “an historical fact” and relief was thus 

impermissibly retrospective); National R.R. Passenger Corp. v. McDonald, 978 F. 
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Supp. 2d 215, 231 (S.D.N.Y. 2013) (“[A] declaration that something that happened 

years ago is null and void … is not ‘prospective’ relief.”). 

 It makes no difference that Plaintiffs also seek an order “[e]njoining the 

DPU from enforcing its order approving the PPA”.  Compl., Demand for Relief, 

¶d.  What matters is that, because there is no future action by the State Defendants 

left to enjoin, Plaintiffs seek injunctive relief to “remedy the violation of the 

dormant Commerce Clause and Supremacy Clause alleged herein and to enforce 

the requested declaratory relief”, id. (emphasis added), and to “invalidate the 

contract that Massachusetts compelled NSTAR to enter.”  Compl. ¶4 (emphasis 

added).  This relief cannot be characterized as prospective, but is instead 

retrospective, and therefore barred.  See, e.g., Hudson Savings Bank v. Austin, 479 

F.3d 102, 106-07 (1st Cir. 2007) (“[A] court’s appraisal of a claim of Eleventh 

Amendment immunity must focus on the practical effect of the suit as opposed to 

its abstract posture.”) (citations and internal quotation marks omitted); Cooper, 527 

F.3d at 509 (“Whether the Attorney General’s conduct is described as the breach of 

a ‘continuing obligation’ to enforce [state statutes] or the ‘ongoing liability for past 

breach’ of duty is immaterial; the Supreme Court has instructed courts to look to 

the substance of the legal claim, not its formal description.”); McDonald, 978 F. 

Supp. 2d at 229 (“Though a plaintiff may frame the relief it seeks in prospective 



27 

terms, if the effect of the relief sought is entirely retrospective, the suit does not fall 

within the Ex parte Young exception and is barred by the Eleventh Amendment.”). 

B. Plaintiffs’ Arguments In Support of Relief under Ex parte Young 
Are Unavailing.   

 Plaintiffs’ arguments aimed at bringing this case within Ex parte Young all 

fail.  First, Plaintiffs emphasize that they seek no money damages from the 

Commonwealth, as if this were dispositive.  Br. 26.  But as the Supreme Court has 

stated,  

It would be a novel proposition indeed that the Eleventh Amendment 
does not bar a suit to enjoin the State itself simply because no money 
judgment is sought.… The Eleventh Amendment does not exist solely 
in order to prevent federal-court judgments that must be paid out of a 
State’s treasury; it also serves to avoid the indignity of subjecting a 
State to the coercive process of judicial tribunals at the instance of 
private parties.     

 
Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 58 (1996) (citations and internal 

quotation marks omitted); accord Coggeshall v. Massachusetts Bd. of Registration 

of Psychologists, 604 F.3d 658, 662 n.4 (1st Cir. 2010) (“We do not imply that the 

Eleventh Amendment bars claims only for money damages.  That is not the 

case.”).   

Second, Plaintiffs criticize the District Court for raising the possibility that 

an adverse judgment against the Commonwealth could be used to seek restitution 

or other money damages at a later point.  Br. 28-32.  That the District Court 

mentioned this as an additional reason why Plaintiffs’ claims were barred by the 
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Eleventh Amendment does not render the Decision infirm.  It is fully consistent 

with the principle that, if there is no future state conduct to enjoin, and if all that 

remains is plaintiffs’ request for a declaration that state officials violated federal 

law in the past, such relief is barred because the only conceivable function of such 

relief would be as res judicata to seek money damages against the state in state 

court.  Green, 474 U.S. at 73; Mills v. Maine, 118 F.3d 37, 54-55 (1st Cir. 1997).    

In any event, this was merely an additional reason the District Court cited 

for why the Eleventh Amendment barred the relief Plaintiffs sought.  It also 

concluded that Plaintiffs’ requested relief was impermissibly retrospective, 

Decision 18-19, because “the PPA is an historical fact and neither agency has any 

further action to take, whether of an approval or an enforcement nature” and “not a 

single allegation of the Complaint identifies or alludes to any future actions the 

State Defendants must take with respect to the contract”, Decision 19 n.23.  The 

District Court further observed that Plaintiffs “are not seeking to prevent DPU 

from approving future contracts between NSTAR and Cape Wind, but to undo a 

contract already in force by way of a declaration that state officials violated federal 

law in the past.”  Decision 20-21 n.24.  In other words, the District Court 

understood perfectly well that this case is about the nature and effect of the relief 

sought by Plantiffs, and whether such relief can properly be characterized as 

prospective.  Because it cannot, the District Court properly dismissed the case.    
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Third, Plaintiffs err in relying upon the Supreme Court’s decision in Verizon 

Md., Inc. v. Public Serv. Comm’n of Md., 535 U.S. 635 (2002).  There, a state 

regulatory commission, acting under the federal Telecommunications Act of 1996 

that gave the commission authority for “approval and continuing review” of 

interconnection agreements between telecommunications carriers, id. at 641, 

ordered Verizon “to timely forward all future interconnection payments owed 

[WorldCom] for telephone calls placed to an [internet service provider] and to pay 

WorldCom any reciprocal compensation that it had withheld pending resolution of 

the dispute.”  Id. at 639.  The Supreme Court held that Verizon could proceed 

under Ex parte Young on a claim that the Telecommunications Act preempted the 

commission’s order.  Id. at 645-48. 

But the relief requested in Verizon was forward-looking, unlike the relief 

sought here.  The order there required Verizon to “timely forward all future 

interconnection payments owed [WorldCom] for telephone calls paced to an ISP”.  

Id. at 639 (emphasis added).  It thus was directed at the future contractual 

relationship between Verizon and another carrier, under a federal statute that gave 

the state commission authority to engage in “continuing review of interconnection 

terms and conditions”.  Id. at 641.  Here, in contrast, DPU’s approval of the PPA 

was a one-time, discrete event that took place in the past, under a state statute that 

calls for approval, but not ongoing enforcement, of an otherwise private contract.  
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See, e.g., Cooper, 527 F.3d at 511 (distinguishing Verizon on ground that “the 

substance of [plaintiffs’] claim is completely focused on the past—a past decision 

of the Attorney General”) (emphasis in original)).   

 In sum, Plaintiffs’ arguments do not change the facts that their Complaint 

alleges no ongoing violation of federal law, and their requested relief cannot 

properly be characterized as prospective.  Their claims are thus barred by the State 

Defendants’ sovereign immunity.6   

II. The Defendants Were Not Required to Cross-Appeal to Assert 
Alternative Grounds, Manifest in the Record, to Support the District 
Court’s Dismissal with Prejudice.   

Plaintiffs assert that this Court may not consider any basis for dismissal of 

their Complaint other than the Eleventh Amendment, because the defendants were 

required to, but did not, file a cross-appeal.  Br. 40-43.  On this point, Plaintiffs are 

simply wrong.  Instead, the defendants, having obtained all of the relief they 

requested below—a dismissal of the Complaint in its entirety, with prejudice—

“may, without taking a cross-appeal, urge in support of a decree any matter 

appearing in the record, although [the] argument may involve an attack upon the 

reasoning of the lower court or an insistence upon matter overlooked or ignored by 

it.”  Dandridge v. Williams, 397 U.S. 471, 475 n.6 (1970); accord Neverson v. 

                                           
6 Another case pending in this Court raises a similar Eleventh Amendment issue.  
Caesars Mass. Dev. Co. v. Crosby, No. 14-1681.   
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Farquharson, 366 F.3d 32, 39 (1st Cir. 2004) (where “the district court granted all 

of the relief that respondents requested—i.e., dismissal of Neverson’s petition with 

prejudice”, a cross-appeal was unnecessary and would have been improper); 

Alberty-Velez v. Corporacion de Puerto Rico para la Difusion Publica, 361 F.3d 1, 

5 n.4 (1st Cir. 2004) (deeming appellee’s cross-appeal improper because it 

“received the entire relief that it sought from the district court (i.e., favorable 

judgment on all counts) and therefore cannot appeal”, but treating cross-appeal 

instead as a request to affirm the judgment on alternative grounds).   

Contrary to Plaintiffs’ assertion, Br. 40, the District Court did in fact 

consider the merits of their claims, and found them wanting.  Decision 15, 22-23 & 

nn.25-27.  Although Plaintiffs characterize the District Court’s explanation of its 

alternative grounds for dismissal as “merely speculation,” Br. 40, there is nothing 

speculative about the court’s language: “the result would be no different were the 

court to rule on the substance of the claims”.  Decision 22 (emphasis added).  The 

District Court clearly addressed (albeit in footnotes) the substance of Plaintiffs’ 

Supremacy and Commerce Clause claims, explaining why they were meritless.  

Decision 22-23 & nn.26-27.   

And the District Court dismissed all of Plaintiffs’ Complaint with prejudice, 

which was the entirety of the relief defendants requested.  Decision 23 (“For the 

foregoing reasons, the defendants’ motions to dismiss are ALLOWED with 
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prejudice.”) (emphasis in original); J.A.577 (“Judgment hereby entered in favor of 

Defendants” in accordance with the Decision).  To be sure, were the defendants 

seeking here to enlarge the relief they obtained below—for example, to convert a 

dismissal without prejudice into a dismissal with prejudice—then a cross-appeal 

would ordinarily be necessary.  Haley v. City of Boston, 657 F.3d 39, 53 (1st Cir. 

2011); Neverson, 366 F.3d at 39 n.7.  But the defendants do not seek to enlarge the 

relief they obtained below, because it would be impossible to obtain more than 

what they received: a dismissal of the entire Complaint, with prejudice.  A cross-

appeal was thus unnecessary, and in fact would have been improper.  Neverson, 

366 F.3d at 39; Alberty-Velez, 361 F.3d at 5 n.4.  

Plaintiffs argue that a dismissal based on sovereign immunity is a narrow, 

jurisdictional ruling, and that alternative arguments going to the merits amount to a 

request for broader relief requiring a cross-appeal.  Br. 41-43.  But even if 

sovereign immunity were strictly a doctrine of subject-matter jurisdiction—which 

it is not7—there is precedent for this Court reaching merits-related arguments in 

support of the judgment below even where the district court relied only upon 

                                           
7 The Supreme Court and this Court have declined to characterize Eleventh 
Amendment immunity strictly as a doctrine of subject-matter jurisdiction.  E.g., 
Parella v. Retirement Bd. of the R.I. Employees’ Ret. Sys., 173 F.3d 46, 54-57 (1st 
Cir. 1999) (citing Wisconsin Dep’t of Corrections v. Schacht, 524 U.S. 381, 391 
(1998)).  Instead, this Court has stated that “the Eleventh Amendment is just as 
much a grant of immunity (i.e., a type of defense) as it is a limitation on courts’ 
jurisdiction.”  Id. at 55.       
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jurisdictional bases for dismissal.  E.g., Aguilar v. United States Immigration & 

Customs Enforcement Div., 510 F.3d 1, 7, 21-24 (1st Cir. 2007) (considering 

appellee’s merits-based argument as alternative ground to affirm judgment, even 

though district court dismissed case solely for lack of subject-matter jurisdiction 

and appellee did not cross-appeal); accord Silva v. Massachusetts, 351 Fed. Appx. 

450, 457-59 (1st Cir. 2009) (affirming dismissal based on appellee’s alternative 

argument of preclusion, even though district court relied solely upon Rooker-

Feldman doctrine’s limitation on Article III jurisdiction). 

What Plaintiffs seek—reversal of the District Court’s Eleventh Amendment 

ruling and a remand for the remainder of the case to proceed in the lower court—

would only invite piecemeal litigation of the kind this Court ordinarily seeks to 

avoid.  Were the parties to return to District Court with only the Eleventh 

Amendment issue resolved, they would likely begin by briefing and arguing the 

very same issues they had already raised below, such as the viability of Plaintiffs’ 

claims under Fed. R. Civ. P. 12(b)(6).  Should the defendants prevail on those 

issues, the parties might then be back in this Court, repeating the same arguments 

they are raising here.  This Court should reject such an inefficient approach and 

instead consider (if necessary) the alternative arguments raised by the defendants 

here in support of the judgment below.            
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III. Plaintiffs’ Preemption Claim Fails Because the State Defendants In No 
Way “Set” the Rate for Wholesale Electricity Sales.   

Plaintiffs’ Supremacy Clause claim is predicated on the argument that the 

State Defendants effectively set the rate at which wholesale electricity would be 

sold by Cape Wind, a function within the exclusive province of FERC under the 

FPA.  See Compl. ¶¶3, 12-13, 41, 99-112.  This argument is without merit because 

the State Defendants did not “set” the wholesale rate; instead, DPU merely 

approved NSTAR’s decision to enter into the contract with Cape Wind, a matter 

clearly within the scope of DPU’s state regulatory authority.  NSTAR and Cape 

Wind privately negotiated their contract and FERC, not DPU or DOER, will 

authorize Cape Wind to sell at a particular rate.  Indeed, by its terms, the PPA 

requires Cape Wind to obtain the requisite authorization from FERC to sell the 

electric power at issue to NSTAR.  J.A.295-98, ¶¶3.3(b)(xi), 3.4(k), (l).  FERC 

itself has held—in rejecting a challenge to DPU’s approval of the substantially-

similar National Grid PPA—that there is nothing problematic about DPU 

approving a “retail filing” such as the National Grid (or NSTAR) submission under 

Section 83 of the GCA, since the PPA requires Cape Wind to obtain FERC 

authorization at a later time.  CARE, ¶33. 

A. The Central Allegations in Plaintiffs’ Complaint Are Conclusory 
Assertions That Must Be Disregarded on a Motion to Dismiss.  

To begin, the State Defendants emphasize the Rule 12(b)(6) standard under 

which the Complaint is to be assessed, because the fatal defects of Plaintiffs’ 
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preemption claim become apparent under that standard.  This Court has articulated 

its task in assessing a complaint on a motion to dismiss as follows:  

Step one: isolate and ignore statements in the complaint that simply 
offer legal labels and conclusions or merely rehash cause-of-action 
elements.  Step two: take the complaint’s well-pled (i.e., non-
conclusory, non-speculative) facts as true, drawing all reasonable 
inferences in the pleader’s favor, and see if they plausibly narrate a 
claim for relief. 
 

Schatz v. Republican State Leadership Comm., 669 F.3d 50, 55 (1st Cir. 2012) 

(emphasis added) (citations omitted).  In performing this review, the Court may 

consider “implications from documents attached to or fairly incorporated into the 

complaint … [k]nowing that the documents may trump the complaint’s allegations 

if a conflict exists, e.g., where a [plaintiff] has excised an isolated statement from a 

document and imported it into the complaint.”  Id. at 55 & n.3 (citations and 

internal quotation marks omitted).  The Court may also consider “facts susceptible 

to judicial notice”.  Id. at 55-56 (same).  

The central “allegation” of the Complaint is that DOER “forced” NSTAR to 

enter into a contract with Cape Wind at a certain price.  E.g., Compl. ¶¶1-4, 12-14, 

41, 64-89, 104, 116.  But when State Defendants point out that, as a matter of law, 

DOER had no legal authority to force NSTAR to enter into anything—see Mass. 

G.L. c. 25A, § 6 (powers of DOER); Mass. G.L. c. 164, § 96 (DPU merger-

approval statute); Section 83—Plaintiffs argue that this is a factual dispute 

inappropriate for resolution on a motion to dismiss.  E.g., Br. 50.  Plaintiffs are 
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incorrect, because when their conclusory assertion of “coercion” is contradicted by 

the indisputable statutory limits on DOER’s authority, and by the documents 

described in their Complaint, such an “allegation” is not a well-pled fact that this 

Court need accept as true on a motion to dismiss.  Ashcroft v. Iqbal, 556 U.S. 662, 

678 (2009) (court is not bound, in reviewing motion to dismiss, to accept as true “a 

legal conclusion couched as a factual assertion”); id. at 681 (“[A]llegations [that] 

are conclusory [are] not entitled to be assumed true.”); Schatz, 669 F.3d at 55-56 & 

n.3.   

Instead, the Court may assume, for the purpose of this motion to dismiss 

only, that only the actual facts pled by Plaintiffs are true—e.g., that DOER asked 

DPU to adopt a more exacting standard of review for merger approvals in the wake 

of GCA and the GWSA, Compl. ¶¶65-66;8 that DOER asked DPU to stay the 

merger-approval proceedings to take additional evidence in light of the modified 

standard of review, id. ¶68; that certain administration officials had made 

statements at various points in support of Cape Wind, id. ¶¶38-40; and that DOER 

conditioned its support of the merger on NSTAR’s agreement to contract with 

                                           
8 As is clear from DPU’s Interlocutory Order, DPU rejected DOER’s proposed 
standard, instead adopting an intermediate standard between what DOER wanted 
and DPU’s previous standard.  J.A.98-104.  Thus, to the extent Plaintiffs allege 
that DPU adopted DOER’s proposed standard of review, see Compl. ¶66; Br. 11-
12, such an allegation is contradicted by the Interlocutory Order, and thus need not 
be treated as true by this Court.  Schatz, 669 F.3d at 55 & n.3.     
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Cape Wind, see id. ¶¶75, 78, 106-07.9, 10  The Court must then assess whether these 

facts plausibly state a claim that the State Defendants “set” the rate for a wholesale 

electricity sale.  Given the express statutory limits on DOER’s power, and the 

separate statutory role played by DPU with respect to the contract, the inescapable 

answer to this question is No.  And it is not necessary to conduct discovery or hold 

a trial to reach this conclusion.  See Schatz, 669 F.3d at 56 (“[T]o access discovery 

mechanisms, a plaintiff must first produce a complaint that passes the plausibility 

test”.) (emphasis in original). 

                                           
9 There were many other elements of the Settlement that had nothing to do with 
Cape Wind, including NSTAR’s commitment to provide rate relief to its customers 
and play a leadership role in the Commonwealth on climate change in other ways.  
J.A.124-28, ¶¶1, 2.3, 2.4, 2.6. 
 
10 Plaintiffs also “allege” that NSTAR believed it to be necessary to contract with 
Cape Wind in order to obtain approval of their proposed merger.  E.g., Compl. 
¶¶56-57, 68, 88; Br. 13, 47.  But this is another example of a “fact” that need not 
be accepted as true on a motion to dismiss, both because it is pure speculation, 
Schatz, 669 F.3d at 55 (a speculative fact is not a well-pled one), and because, to 
the extent this allegation relies upon an interview with Thomas May—the former 
CEO of NSTAR who is now the CEO of Northeast Utilities—Compl. ¶88 & n.29, 
in that same interview May stated that “he was confident Northeast and NStar 
would have won approval for the merger from regulators … without the settlement 
agreement.”  Bruce Mohl, May Describes Himself As Cape Wind Agnostic, 
Commonwealth Magazine (Apr. 10, 2012), available at 
http://www.commonwealthmagazine.org/News-and-Features/Online-
exclusives/2012/Spring/001-May-describes-himself-as-Cape-Wind-agnostic.aspx 
(emphasis added).  This allegation is thus contradicted by the very document relied 
upon by Plaintiffs, and therefore may be disregarded by the Court.  Schatz, 669 
F.3d at 55 & n.3.         

http://www.commonwealthmagazine.org/News-and-Features/Online-exclusives/2012/Spring/001-May-describes-himself-as-Cape-Wind-agnostic.aspx
http://www.commonwealthmagazine.org/News-and-Features/Online-exclusives/2012/Spring/001-May-describes-himself-as-Cape-Wind-agnostic.aspx
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B. The Actual Facts Pled By Plaintiffs Fail to State a Plausible Claim 
of Preemption.   

What remains of the Complaint after the conclusions and speculation are 

stripped away fails to state a plausible claim that the State Defendants “set” a 

wholesale electricity rate.   

Under the Supremacy Clause, Congress may preempt contrary state law, 

either through an express preemption provision in a federal enactment, or 

impliedly, “where Congress has legislated so comprehensively as to occupy an 

entire field of regulation, leaving no room for the States to supplement federal law” 

(“field preemption”), “or where the state law at issue conflicts with federal law, 

either because it is impossible to comply with both, or because the state law stands 

as an obstacle to the accomplishment and execution of congressional objectives” 

(“conflict preemption”).  Northwest Central Pipeline Corp. v. State Corp. Comm’n, 

489 U.S. 493, 509 (1989).   

Plaintiffs do not argue that the FPA expressly preempts the State 

Defendants’ actions, see generally Compl. ¶¶99, 103-04, 107-08, nor could they.  

Far from displacing state involvement in the regulation of electricity, Congress 

through the FPA expressly preserved traditional state authority over utility 

regulation, extending federal power “only to those matters which are not subject to 

regulation by the states”, 16 U.S.C. § 824(a).  The FPA’s history reveals a 

“constant purpose to protect rather than to supervise the authority of the states”, 
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and “to apportion federal and state jurisdiction over the [electric] industry.”  

Connecticut Power & Light Co. v. Federal Power Comm’n, 324 U.S. 515, 525, 

531 (1945).  Under the FPA, “States retain their traditional responsibility in the 

field of regulating electrical utilities for determining questions of need, reliability, 

cost and other related state concerns.”  Pacific Gas & Elec. Co. v. State Energy 

Resources Conserv. & Develop. Corp., 461 U.S. 190, 205 (1983).  The Supreme 

Court has long recognized that “the regulation of utilities is one of the most 

important of the functions traditionally associated with the police power of the 

States.”  Arkansas Elec. Co-op Corp. v. Arkansas Pub. Serv. Comm’n, 461 U.S. 

375, 377 (1983) (citing Munn v. Illinois, 94 U.S. 113 (1877)).  Federal and state 

regulation of electricity is thus often described as a system of “interlocking” 

jurisdiction, one where “accommodation”, rather than preemption, is the norm.  

See Northwest Central Pipeline Corp., 489 U.S. at 506, 517-518; Public Utils. 

Comm’n v. FERC, 900 F.2d 269, 274-75 (D.C. Cir. 1990).11    

Plaintiffs instead argue that this case implicates “field” or “conflict” 

preemption.  Compl. ¶¶99, 103-04, 107-08; Br. 46-50.  There are two 

“cornerstones” of any preemption analysis.  First, “the purpose of Congress is the 

                                           
11 These cases both involved the Natural Gas Act.  But because the FPA and the 
Natural Gas Act are “in all material respects substantially identical”, there is an 
“established practice of citing interchangeably decisions interpreting the pertinent 
sections of the two statutes.”  Arkansas La. Gas Co. v. Hall, 453 U.S. 571, 577 n.7 
(1981).     
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ultimate touchstone in every pre-emption case.”  Second, “in all pre-emption cases, 

and particularly those in which Congress has legislated in a field which the States 

have traditionally occupied, we start with the assumption that the historic police 

powers of the States were not to be superseded unless that was the clear and 

manifest purpose of Congress.”  Wyeth v. Levine, 555 U.S. 555, 565 (2009).   

The FPA gives FERC jurisdiction over the “transmission of electric energy 

in interstate commerce” and the “sale of electric energy at wholesale in interstate 

commerce.”  16 U.S.C. § 824(b)(1).  States retain their traditional authority over 

retail sales of electricity.  See id. (FPA “shall not apply to any other sale of 

electricity”); New York v. FERC, 535 U.S. 1, 23, 27-28 (2002) (“[T]he FPA does 

not give [FERC] jurisdiction over sales of electric energy at retail.”); Nantahala 

Power & Light Co. v. Thornburg, 476 U.S. 953, 970 (1986) (same).  With respect 

to wholesale rates, FERC is charged with ensuring that they are “just and 

reasonable.”  Id. § 824d(a).  See generally New York, 535 U.S. at 5-8 (describing 

the history of utility regulation and the FPA).   

But FERC does not set wholesale electricity rates unilaterally; rather, it 

reviews specific rates and contracts that are submitted to it by wholesalers and 

approves them, provided they are “just and reasonable.”  16 U.S.C. § 824d(a).  

Under the FPA, “all rates are established initially by the public utilities, by 

contract or otherwise, and all rates are subject to being modified by [FERC] upon 
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a finding that they are unlawful.  Thus, FERC plays an essentially passive and 

reactive role under section 205 [of the FPA, 16 U.S.C. § 824d].”  Atlantic City 

Elec. Co. v. FERC, 295 F.3d 1, 10 (D.C. Cir. 2002) (emphasis added) (citations 

and internal quotation marks omitted); see also Morgan Stanley Capital Group Inc. 

v. Public Util. Dist. No. 1, 554 U.S. 527, 531-35 (2008) (reiterating that, under the 

FPA, sellers are free to set wholesale rates through “bilateral contracts” with 

buyers, with limited review by FERC).   

That is what happened here: Cape Wind and NSTAR set a wholesale rate by 

contract, which will be subject to review and approval by FERC at a later time.  

DPU’s review of the contract under Section 83 was merely part of its traditional 

regulatory authority over NSTAR’s buyer-side decision to enter into the contract, 

to ensure that NSTAR acted prudently in light of alternatives.  J.A.383 n.25. 

To be sure, DPU could not, consistent with the FPA, reduce or reject a 

FERC-approved wholesale rate.  Nor could it prohibit a utility from recouping 

from its customers the amounts dictated by a FERC-approved rate.  In such 

instances, there would be a clear conflict between FERC’s authority and the 

state’s, and it would be impossible for the utility to comply with both the federal 

and state directives, thus warranting preemption.  E.g., Mississippi Power & Light 

Co. v. Mississippi ex rel. Moore, 487 U.S. 354, 369-72 (1988); Nantahala Power, 

476 U.S. at 962-63, 966-73.  These cases represent application of the “filed-rate” 
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doctrine, under which state regulators (and also state and federal courts) are 

prohibited from interfering with a wholesale rate that has been filed with, or 

approved by, FERC. 

But even in this context, FERC and the courts have recognized that state 

regulators may decide whether a utility acted “prudently” in buying a certain 

quantity of power at FERC-approved rates, in light of available alternatives, a 

principle sometimes referred to as the “Pike County” exception to the filed-rate 

doctrine.  Central Vt. Pub. Serv. Corp., 84 FERC ¶61,194, at 61,974-75 (1998); 

Public Serv. Co. of N.H. v. Patch, 167 F.3d 15, 27 & n.11 (1st Cir. 1998) (citing 

Pike County Light & Power Co. v. Pennsylvania Pub. Util. Comm’n, 465 A.2d 

735, 737-38 (Pa. Commw. Ct. 1983)).  This Court has relied upon Pike County in 

rejecting a preemption challenge to a state commission’s order disallowing a 

utility’s proposed rate increases, where the state commission had merely decided 

that the utility acted imprudently in continuing to purchase electricity at certain 

rates “since lower cost sources of energy [were] allegedly available”.  Public Serv. 

Co. of N.H. v. Patch, 167 F.3d 29, 35-36 (1st Cir. 1998).       

Here, however, there is not even a FERC-filed or -approved rate with which 

DPU’s PPA Order could interfere, and DPU made clear that its review of the 

NSTAR-Cape Wind contract “pursuant to Section 83 does not encompass a 

determination of the rate at which the power would be sold, which is subject to the 
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jurisdiction of” FERC under the FPA.  J.A.383 n.25.  Instead, DPU’s approval of 

the PPA constituted approval of the decision by NSTAR—an electricity retailer—

“to enter into a long-term contract with a renewable energy developer and the 

attendant cost recovery in light of the alternatives.”  Id. (citing, e.g., Pike County, 

465 A.2d at 738).  DPU’s approval was absolutely consistent with, and not 

preempted by, the FPA or FERC’s authority thereunder.  “FERC has recognized 

that the States retain significant control over local matters” in such “traditional 

areas as the authority over … utility buy-side and demand-side decisions,… [and] 

utility generation and resource portfolios”.  New York, 535 U.S. at 24 

(emphasis added).  

Significantly, FERC itself has said that DPU’s approval of the PPA does not 

usurp its authority.  As noted above, FERC rejected an identical challenge to 

DPU’s decision with respect to the National Grid PPA, stating that nothing in the 

FPA or FERC’s rules required Cape Wind to submit its wholesale rates for 

approval before the “retail filing” by National Grid that DPU approved as part of 

its traditional regulatory authority, as well as its responsibilities under Section 83.  

CARE, ¶¶1, 33.12  And FERC’s interpretation of its own statutory jurisdiction is 

                                           
12 Plaintiffs are dismissive of FERC’s decision in CARE, claiming that many of the 
allegations by the plaintiffs there were “incomprehensible” and failed to satisfy 
FERC’s pleading rules.  Br. 53-54.  While that may be true of some of those 
plaintiffs’ claims, they indisputably raised, and FERC rejected, a claim that DPU’s 
 (footnote continued on following page) 
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entitled to deference.  Sacramento Mun. Util. Dist. v. FERC, 616 F.3d 520, 536 

(D.C. Cir. 2010) (applying Chevron deference to FERC’s interpretation of its own 

jurisdiction under the FPA).  Therefore, this Court should reject Plaintiffs’ claim, 

as FERC has, that DPU’s actions in reviewing and approving the PPA invaded 

FERC’s authority.  

Plaintiffs attempt to sidestep these problems by asserting it was DOER that 

impermissibly encroached upon the field of FERC wholesale ratemaking, Compl. 

¶¶107-08, with DPU merely “ratifying” DOER’s putative encroachment by issuing 

the PPA Order.  Br. 4, 25.  But any claim that DOER “set” wholesale electricity 

rates is fatally defective.   

First, as noted above, DOER had no legal authority to reject or approve the 

merger, the MOU, or the PPA; only DPU had such authority.  See Mass. G.L. 

c. 25A, § 6; Mass. G.L. c. 164, § 96; Section 83.  And any “allegations” that 

DOER (through its involvement in the merger proceedings) coerced NSTAR to 

enter into the PPA are conclusory and contradicted by the very documents relied 

upon by Plaintiffs, so such assertions must be disregarded by the Court.  Schatz, 

669 F.3d 55-56 & n.3.  As the Alliance itself acknowledged during the MOU 

                                           
(footnote continued from previous page) 
review of the National Grid PPA “usurp[ed] [FERC’s] exclusive jurisdiction to 
determine the rates for wholesale sales of electricity under its jurisdiction.”  CARE, 
¶¶1, 33.     
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proceedings, “DOER was acting not in a sovereign capacity, but as a mere party to 

the proceeding before DPU in D.P.U. 10-170 on the proposed merger between 

NSTAR and Northeast Utilities.”  J.A.114-15.   

Second, as discussed below, the Alliance has already litigated the issues of 

the voluntariness of the PPA and DOER’s role in the merger proceedings.  DPU 

conclusively rejected those arguments, and Plaintiffs chose not to appeal DPU’s 

final decision, so they cannot re-litigate those issues here.   

Third, even if DOER played an improper role in the merger proceedings—

an assertion the State Defendants reject—that would not change the fact that FERC 

retains the authority to consider and approve or reject Cape Wind’s wholesale 

electricity rates.  There is thus no plausible claim that DOER (or DPU) “set” the 

rate for wholesale electricity and thereby usurped FERC’s role. 

Plaintiffs assert that the recent decision from the Fourth Circuit in PPL 

EnergyPlus, LLC v. Nazarian, 753 F.3d 467 (4th Cir. 2014), compels a result in 

their favor.  Br. 46-50; see also PPL EnergyPlus, LLC v. Solomon, 766 F.3d 241 

(3d Cir. 2014) (similar to Nazarian).  Those cases are markedly different from this 

one.  In those cases, a New Jersey statute (in Solomon) and a Maryland 

administrative order (in Nazarian)  required all utilities in those states to enter to 

enter into “contracts for differences” (“CfDs”) with a new generator to purchase 

power at prices determined by the state.  The states took these actions based on 
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their perception that the FERC-supervised regional wholesale market had failed to 

properly incentivize the construction of adequate energy supply in those states.  

Under the state-mandated CfDs, the generators were guaranteed to receive the 

contract price regardless of future FERC-supervised wholesale market prices—

even though the generators were required to participate in, and secure winning bids 

from, the regional wholesale market.  The courts in those cases ruled that the state 

commissions’ actions encroached upon FERC’s authority over wholesale rates, and 

were thus preempted.  Solomon, 766 F.3d at 250-55; Nazarian, 753 F.3d at 476-

80.   

Here, in contrast, private parties negotiated the terms and prices of a power 

purchase agreement—they were not imposed by the State Legislature (as in 

Solomon) or by DPU (as in Nazarian)—and DPU merely approved NSTAR’s 

buyer-side decision to enter into the contract in accordance with Section 83.  

Neither DPU’s approval nor any action by DOER was intended to address any 

perceived inadequacy in the FERC-supervised wholesale market, nor will those 

actions have any effect on the wholesale rate that FERC ultimately 

approves.  Indeed, DPU was invited by the State Legislature to consider an 

approach similar to that in New Jersey and Maryland, but rejected it in a separate 

proceeding, finding that it would “unnecessarily and unduly disrupt the wholesale 

marketplace”.  Add.23 (excerpt from Order, D.P.U. 12-77 (Mar. 15, 2013)). 
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For these reasons, Plaintiffs have failed to state a plausible claim that the 

State Defendants’ actions conflict with or encroach upon FERC’s authority under 

the FPA, and thus their preemption claim was properly dismissed.   

IV. Plaintiffs Lack Standing to Raise a Dormant Commerce Clause Claim, 
Which Is Without Merit.   

Plaintiffs’ dormant Commerce Clause claim is also subject to dismissal, both 

because Plaintiffs—in-state ratepayers who claim that their utility rates will go up 

as a result of the PPA, see Compl. ¶¶15, 96, 113-22—lack standing to make a 

claim of discrimination against out-of-state commercial interests, and because the 

State Defendants did not discriminate against out-of-state interests here.  

First, Plaintiffs lack standing to raise a dormant Commerce Clause claim.  

There are two components of standing to bring suit in federal court: Article III 

standing and prudential standing.  With respect to Article III standing—which 

requires that a plaintiff “allege personal injury fairly traceable to the defendant’s 

allegedly unlawful conduct and likely to be redressed by the requested relief”, 

DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 342 (2006) (citation omitted)—

“when the plaintiff is not himself the object of the government action or inaction 

he challenges, standing is not precluded, but it is ordinarily ‘substantially more 

difficult’ to establish,” because “causation and redressability ordinarily hinge on 

the response of the regulated (or regulable) third party to the government action or 

inaction”—here, NSTAR and Cape Wind—“and perhaps on the response of others 
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as well.”  Lujan v. Defenders of Wildlife, 504 U.S. 555, 561-62 (1992) (citations 

omitted).  With respect to prudential limits on standing, because Plaintiffs are 

essentially raising the claims of out-of-state competitors, because their claims are 

“generalized grievances” that could be raised by virtually any ratepayer in 

Massachusetts, and because their Complaint does not fall within the “zone of 

interests” protected by the dormant Commerce Clause, they lack standing.  Allen v. 

Wright, 468 U.S. 737, 751 (1984).   

Plaintiffs are not competitors for long-term renewable-energy contracts who 

claim to have lost out on an opportunity to compete in Massachusetts by virtue of 

out-of-state discrimination, but instead are in-state ratepayers who claim that their 

rates will go up as a result of a private contract between NSTAR and Cape Wind.  

This is insufficient to confer standing to raise a dormant Commerce Clause claim.  

Alliance, 461 Mass. at 172 n.13, 959 N.E.2d at 421 n.13 (neither the Alliance nor 

“any of its members have been harmed in their ability to compete for § 83 

contracts by the claimed infringement of the commerce clause”; considering 

dormant Commerce Clause claim only because it was also raised by TransCanada, 

an out-of-state competitor); see also DaimlerChrysler, 547 U.S. at 340-49 

(taxpayers lacked standing to raise dormant Commerce Clause challenge to state 

and local tax breaks to company in exchange for company expanding its operations 

in the state, because taxpayers’ claim that tax breaks would deplete public treasury 
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and impose higher tax burden on them was insufficient to establish Article III or 

prudential standing).13    

To be sure, “cognizable injury from unconstitutional discrimination against 

interstate commerce does not stop at members of the class against whom a State 

ultimately discriminates, and customers of that class may also be injured.”  

General Motors Corp. v. Tracy, 519 U.S. 278, 286 (1997).  But Tracy does not 

stand for the proposition that “consumers paying the end-line cost of an economic 

regulation have standing to challenge the regulation under the Commerce Clause.”  

Ben Oehrleins & Sons & Daughter, Inc. v. Hennepin County, 115 F.3d 1372, 1381 

(8th Cir. 1997).  Rather, in Tracy the plaintiffs had standing because they were 

“directly subject to discrimination: they were liable for taxes based on where they 

purchased goods”; therefore they “sought to protect their own rights to purchase 

                                           
13 Plaintiffs dismiss DaimlerChrysler as limited to the realm of taxpayer standing.  
Br. 59-60.  But as the Supreme Court recognized there, “[s]tanding has been 
rejected in such cases because the alleged injury is not concrete and particularized, 
but instead a grievance the taxpayer suffers in some indefinite way in common 
with people generally.  In addition, the injury is not actual or imminent, but instead 
conjectural or hypothetical.”  547 U.S. at 344.  So too here: Plaintiffs’ grievance is 
a generalized one, shared potentially by all NSTAR ratepayers, and their injury is 
not concrete, but is instead conjectural and hypothetical.  While they may plead a 
concrete number of $1.8 million that they claim they will pay above what they 
would have vis-à-vis unspecified “cheaper land-based wind alternatives”, Compl. 
¶96, this number appears to be pulled out of thin air.  In fact, it is impossible to 
predict, at this juncture, whether and to what extent Plaintiffs will pay more for 
Cape Wind energy than they would for other energy, since the PPA itself contains 
a host of contingencies that affect price, and since the price of alternatives 
fluctuates constantly.    
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goods or do business across state borders, without being subject to a discriminatory 

tax.”  Id. at 1381.  No such taxes are at issue here.   

Indeed, in Ben Oehrleins, a case decided after Tracy, the Eighth Circuit 

noted that “[w]e are aware of no Commerce Clause case in which the [Supreme 

Court] has granted standing to a plaintiff who was a consumer whose alleged harm 

was the passed-on cost incurred by the directly regulated party.”  Id. at 1380.  That 

is precisely the harm claimed by Plaintiffs here: an allegation that they will be 

subject to a passed-along cost by NSTAR as a result of the PPA.  Compl. ¶¶94, 96-

97.  The Eighth Circuit further noted that the plaintiffs “cannot claim any personal 

right under the Commerce Clause to lower garbage bills.”  Ben Oehrleins, 115 

F.3d at 1382.  So too here: Plaintiffs cannot claim a personal right under the 

Commerce Clause to lower electric bills.  And “if the ultimate cost of economic 

regulation to consumers were within the zone of interests of the Commerce Clause, 

then every consumer could properly challenge such regulations.”  Id.  Like the 

Eighth Circuit, this Court should “decline to expand the scope of claims cognizable 

under the Commerce Clause this far.”  Id.; accord Individuals for Responsible 

Gov’t v. Washoe County, 110 F.3d 699, 702-04 (9th Cir. 1997).14      

                                           
14 This Court has discussed standing to raise dormant Commerce Clause claims in 
three cases, but none is directly on point.  The one relied upon by Plaintiffs, 
Alliance of Auto. Mfrs. v. Gwadosky, 430 F.3d 30 (1st Cir. 2005), held only that a 
trade association had standing to raise a dormant Commerce Clause claim because 
 (footnote continued on following page) 
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Second, even if Plaintiffs had standing to raise a dormant Commerce Clause 

claim, it is without merit.  Plaintiffs are not challenging the GCA, the GWSA, or 

DPU’s regulations as facially discriminatory, nor could they.  Section 83 is neutral 

on its face; Plaintiffs acknowledge that, under it, NSTAR has in fact entered into 

long-term contracts with several out-of-state renewable generators, Compl. ¶12, 

and out-of-state competitors remain free to compete for the contracts contemplated 

by Section 83 in future RFPs and other solicitations by NSTAR and other utilities.       

To the extent Plaintiffs argue that the State Defendants’ actions should be 

considered against the backdrop of the geographic limitation previously part of 

Section 83, see Compl. ¶116—which DPU suspended and the State Legislature 

subsequently repealed—the SJC considered and rejected this argument in the 

Alliance’s challenge to the substantially-similar National Grid PPA.  Alliance, 461 

Mass. at 172-75, 959 N.E.2d at 420-22 (“National Grid entered into PPA-1 for 

                                           
(footnote continued from previous page) 
one of its members—an out-of-state manufacturer directly subject to alleged 
discrimination under the challenged law—had suffered a concrete pecuniary injury 
from the law.  Id. at 37.  None of the Plaintiffs here purport to represent an out-of-
state competitor who was discriminated against, so Gwadosky is inapplicable.  See 
also Wine & Spirits Retailers, Inc. v. Rhode Island, 481 F.3d 1, 1-12 (1st Cir. 
2007) (in-state liquor store owners lacked standing to challenge state law limiting 
liquor licenses to state residents, because “plaintiffs are all Rhode Island residents 
and, if favoritism exists, none of them could conceivably have suffered any 
cognizable harm as a result of it”); Houlton Citizens’ Coalition v. Town of Houlton, 
175 F.3d 178, 182-83 (1st Cir. 1999) (declining to decide whether third-party 
citizens’ group had standing to raise dormant Commerce Clause challenge to 
allegedly discriminatory town ordinance, where another plaintiff had standing).  
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reasons unrelated to the geographic limitation provision, and therefore [DPU’s] 

approval of PPA-1 did not violate the commerce clause.”).  The result should be no 

different with respect to the NSTAR PPA.  Because Plaintiffs cannot demonstrate 

that the State Defendants engaged in any discrimination against out-of-state 

commercial interests, their dormant Commerce Clause claim fails. 

V. The Alliance and Its Members Are Precluded from Re-Litigating 
Claims They Raised or Could Have Raised During DPU Proceedings. 

Preclusion bars the Alliance and its members from litigating all of the claims 

here, because they raised or could have raised them before DPU, but chose not to 

appeal in the state courts.  During the MOU proceedings, the Alliance argued (as it 

does here) that the Settlement violated the dormant Commerce Clause.  J.A.108-

12.  When DPU invited the Alliance to re-assert this argument during the PPA 

proceedings, J.A.268-69, the Alliance declined, instead splitting its claim and 

announcing that it would reserve it for another forum at another time, Add.13, i.e., 

this lawsuit.  But during the PPA proceedings, the Alliance did argue that 

NSTAR’s entry into the PPA was involuntary and the product of DOER coercion.  

Add.1-14; J.A.389-91.  DPU considered and rejected these arguments, concluding 

instead that NSTAR voluntarily entered into the contract, and that DOER’s role 

was proper.  J.A.385-91, 398-404.  The Alliance then chose not to pursue its right 

of judicial review in state court under Mass. G.L. c. 25, § 5.    
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A state-agency determination is entitled to preclusive effect in federal court 

as a matter of federal common law if the determination would be given preclusive 

effect in the state’s court, and if preclusion is not inconsistent with the applicable 

federal statute.  Kosereis v. Rhode Island, 331 F.3d 207, 212 (1st Cir. 2003).  

DPU’s decision would undeniably be entitled to preclusive effect in the courts of 

Massachusetts.  E.g., Alba v. Raytheon Co., 441 Mass. 836, 840-45 & n.8, 809 

N.E.2d 516, 520-23 & n.8 (2004); Conservation Comm’n of Falmouth v. Pacheco, 

49 Mass. App. Ct. 737, 742 n.5, 733 N.E.2d 127, 131 n.5 (2000) (Massachusetts 

courts have applied claim and issue preclusion “to the decisions of administrative 

agencies”, including “unappealed agency final orders”).  And preclusion is not 

inconsistent with the federal statute invoked by Plaintiffs here, 42 U.S.C. § 1983.  

E.g., Johnson v. Mahoney, 424 F.3d 83, 93 (1st Cir. 2005).    

In Massachusetts, claim preclusion “bars relitigation of all matters that were 

or could have been raised in the earlier action.”  Ajemian v. Yahoo!, Inc., 83 Mass. 

App. Ct. 565, 571-72, 987 N.E.2d 604, 610 (2013).  It requires (1) identity or 

privity of the parties to the present and prior actions, (2) identity of the cause of 

action, and (3) a prior final judgment on the merits.  Id.  First, there is no question 

that the Alliance is the identical party to the prior DPU action, and in 

Massachusetts, members of an organization may be deemed in privity with the 

organization, so any members of the Alliance should be barred here too.  DaLuz v. 
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Department of Correction, 434 Mass. 40, 45, 746 N.E.2d 501, 505-06 (2001).15  

Second, the causes of action are identical because they are based on the “same 

transaction, act, or agreement, and seek redress for the same wrong.”  Ajemian, 83 

Mass. App. Ct. at 572, 987 N.E.2d at 610.  The Alliance is clearly challenging here 

the same transaction or series of connected transactions—the MOU and the PPA—

that it challenged before DPU.  It does not matter that Plaintiffs have styled the 

same claims here as violations of the Supremacy and Commerce Clauses; “claim 

preclusion will apply even though a party is prepared in the second action to 

present different evidence or legal theories to support his claim or seeks different 

remedies”, so long as the claims “derive from the same transaction or series of 

connected transactions.”  Baby Furniture Warehouse Store, Inc. v. Meubles D&F 

Ltee, 75 Mass. App. Ct. 27, 34, 911 N.E.2d 800, 806 (2009).  Third, final decisions 

by agencies after adjudicatory proceedings are deemed to be final judgments on the 

merits entitled to preclusive effect.  Alba, 441 Mass. at 841-42 & n.8, 809 N.E.2d 

at 521 & n.8.16   

                                           
15 This would likely include Plaintiffs Hyannis Marina, Inc.—whose owner is a 
member of the Alliance Board—and Jamie Regan.  See Memorandum of Law in 
Support of Cape Wind Associates, LLC’s Motion to Dismiss [District Court ECF 
Doc. #28] at 7 n.8.  
   
16 Issue preclusion is similar, but it requires identity of the issues, and that the 
previous adjudication of the issue be “essential to the [prior] judgment”.  Alba, 441 
Mass. at 842-45, 809 N.E.2d at 521-23.  With respect to identity of the issue, it 
 (footnote continued on following page) 
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Therefore, the Alliance and its members are precluded from litigating the 

claims they raised or could have raised before DPU, which would include the 

Supremacy and Commerce Clause claims they raise here.       

VI. Barnstable Lacks Standing to Challenge, on Constitutional Grounds, 
the Acts of Its Parent State.   

Barnstable should be dismissed from this case because a town may not sue 

its parent state for violations of the federal constitution.  “A political subdivision” 

such as a city or town, “created by the state for the better ordering of government, 

has no privileges or immunities under the federal constitution which it may invoke 

in opposition to the will of its creator.”  Ysursa v. Pocatella Educ. Ass’n, 555 U.S. 

353, 363 (2009) (quoting Williams v. Mayor & City Council of Baltimore, 289 U.S. 

36, 40 (1933)); Trenton v. New Jersey, 262 U.S. 182, 185 (1923).  As another 

federal court of appeals noted, “[t]his court has not found[] a single case in which 

the Supreme Court or a court of appeals has allowed a political subdivision to sue 

its parent state under a substantive provision of the constitution.”  City of Hugo v. 

Nichols, 656 F.3d 1251, 1257 (10th Cir. 2011) (city lacked standing to sue its 

                                           
(footnote continued from previous page) 
need not involve the same claim or statute, so long as there is substantial overlap 
between the issues.  Id.  For an issue to be “essential to the judgment” in the prior 
adjudication, it need only “be the product of full litigation and careful decision” in 
the prior proceeding.  Id.  Therefore, at a minimum, the Alliance and its members 
should be precluded from re-litigating the issues they actually litigated before 
DPU, i.e., the voluntariness of NSTAR’s entry into the PPA, and the propriety of 
DOER’s involvement in the merger and MOU proceedings.  Add.1-14; J.A.389-91.     
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parent state for dormant Commerce Clause violation); accord Burbank-Glendale-

Pasadena Airport Auth. v. City of Burbank, 136 F.3d 1360, 1361-64 (9th Cir. 

1998) (city could not bring Supremacy Clause claim against its parent state).17  

Because Barnstable may not sue the Commonwealth—or its officials acting in their 

official capacities, see City of Hugo, 656 F.3d at 1255 n.3—for violations of the 

federal constitution, they must be dismissed from this case.18 

 

 

 

 

                                           
17 To be sure, some courts have allowed a city to sue its parent under the 
Supremacy Clause where “Congress has enacted statutory law specifically 
providing rights to municipalities.”  City of Hugo, 656 F.3d at 1256-57 & n.5.  
But see City of Burbank, 136 F.3d at 1363-64 (declining to recognize such an 
exception).  But the federal enactment invoked by Plaintiffs here—the FPA—
provides no such rights to municipalities.  Indeed, it provides no privately-
enforceable rights at all.  The “just and reasonable” standard of the FPA “is a 
standard for [FERC] to apply and, independently of [FERC] action, creates no 
right which courts may enforce.… [Plaintiff] cannot litigate in a judicial forum its 
general right to a reasonable rate”.  Montana-Dakota Utils. Co. v. Northwestern 
Pub. Serv. Co., 341 U.S. 246, 251 (1951).      
 
18 This Court has not addressed this issue.  The Massachusetts courts have, holding 
that municipalities lack standing to challenge the acts of their “creator state.”  
Town of Dartmouth v. Greater New Bedford Reg’l Vocational Technical High Sch. 
Dist., 461 Mass. 366, 378-83, 961 N.E.2d 83, 94-97 (2012).   
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CONCLUSION 

For the reasons set forth above, the judgment of the District Court should be 

affirmed.   
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I. INTRODUCTION 

On August 3, 2012, Governor Patrick signed into law Chapter 209 of the Acts of 2012, 

“An Act Relative to Competitively Priced Electricity in the Commonwealth” (“Act”).  Section 40 

of the Act requires the Department of Public Utilities (“Department”) to “open a docket to 

investigate the need for additional capacity in the [Northeastern Massachusetts and Greater 

Boston (“NEMA/Boston”)] region within the next 10 years.”  Section 40 provides the following 

guidance to the Department in conducting its investigation:  

If there is a demonstration that the ISO-New England forward capacity auction 

immediately preceding March 15, 2013 concluded with total capacity, including excess 

generating capacity, in such load zone in an amount less than the capacity expected to be 

needed to reliably serve the load to such load zone during the next subsequent auction 

after taking into account any delist or retirement bids that were rejected for reliability 

reasons, the department shall determine whether there is a need for additional electric 

generating capacity in the NEMA region.  Such a demonstration shall be conclusive proof 

of the need for additional electric generating capacity in the NEMA load zone. 

 

St. 2012, c. 209, § 40.  In making its determination, the Department must include consideration 

of “ISO-New England [Inc. (“ISO-NE”)
1
] findings and of the anticipated function of the capacity 

market in New England.”  Id. 

The Act further provides that “if the Department determines that there is a need for 

additional electric generating capacity in [NEMA/Boston] within the next 10 years,” the 

Department may order distribution companies
2
 serving NEMA/Boston to solicit competitive 

                                                 
1
  ISO-NE is a not-for-profit, private corporation that serves as the regional transmission 

organization (“RTO”) for New England.  ISO-NE operates the New England bulk power 

system and administers New England’s wholesale electricity market. 

2
  Distribution Companies are defined in Section 1 of Chapter 164 of the General Laws.  

NSTAR Electric Company and Massachusetts Electric Company d/b/a National Grid 

serve NEMA/Boston. 
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proposals from developers of electricity generation and, provided that reasonable proposals have 

been received, to enter into cost-effective long-term contracts to deliver such resources to 

NEMA/Boston.  Id. 

Thus, Section 40 directs the Department to investigate and answer two questions: 

1. Is there a need for additional capacity resources
3
 in NEMA/Boston over the next 

ten years?   

2. If yes, should the Department order the distribution companies serving 

NEMA/Boston to solicit proposals and enter into long-term contracts for 

generation resources delivered to the area? 

Section 40 directs the Department to complete its investigation by March 15, 2013.  Id. 

II. PROCEDURAL HISTORY  

The Department issued an order opening this investigation on October 1, 2012.  The 

investigation was initiated pursuant to Section 40 of the Act and the Department’s general 

supervisory authority over electric companies under G.L. c. 164, § 76.     

As part of its investigation, the Department requested that ISO-NE provide:  (a) 

information on the existing capacity resources in NEMA/Boston; (b) the ISO-NE load forecast 

for the next ten years; and (c) ISO-NE’s assessment of the likelihood of retirements of capacity 

resources and of the implementation of transmission upgrades over the next ten years (September 

                                                 
3
  As quoted above, Section 40 initially directs the Department to investigate the need for 

“additional capacity” in NEMA/Boston.  Thereafter, Section 40 requires the Department 

to determine whether “additional electric generating capacity” is needed (emphasis 

added).  In reconciling these two provisions, the Department notes that Section 40 

requires the Department to review the results from the ISO-NE forward capacity auction, 

which procures not just generating capacity, but also capacity from demand resources.  

Assessing need without considering both demand and generation resources would be 

illogical and inconsistent with current planning and market operations.  Accordingly, we 

read Section 40 to require the Department to investigate whether capacity resources of all 

types will be adequate to serve the need in NEMA/Boston over the forecasted period.   
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13. Salem Alliance for the Environment 

SAFE states that while it supports the proposed Footprint project it opposes the approval 

of any long-term power purchase agreement (March 12, 2013 letter from SAFE at 1).  SAFE 

states that any power purchase agreement would provide an unfair advantage to Footprint and 

that no special accommodations should be made, especially when there is a set of projects 

already underway that address load pocket issues in NEMA/Boston (id. at 1, 3).  SAFE states 

that the executives of Footprint told it early last year that while a long-term power agreement 

“would be helpful, it was not essential for the success of their business plan” (id. at 2).  

B. Analysis and Findings 

1. Introduction 

Section 40 of the Act states that if the Department determines that additional electric 

generating capacity is needed in NEMA/Boston within the next ten years: 

under this section, the department may order distribution companies as defined in 

section 1 of chapter 164 of the General Laws serving such load zone to solicit 

competitive proposals from developers of electricity generation and provided 

reasonable proposals have been received, enter into cost-effective long-term 

contracts to deliver such resources to [NEMA/Boston]. 

St. 2012, c. 209, § 40. 

As indicated above, we have determined that, absent Footprint, there is a need for 

additional capacity in NEMA/Boston within the next ten years.  Therefore, Section 40 authorizes 

the Department to proceed to the next step and to consider the need for long-term contracts in 

order to provide the financing necessary to construct generating resources in NEMA/Boston.  Id. 

The use of the word “may” in the statute makes it clear that the Department has the 

discretion under Section 40 whether to order distribution companies to solicit competitive 
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proposals from developers of electricity generation.  We must decide whether the current 

circumstances cause us to exercise that authority.  For the reasons explained below, we decline to 

do so.   

2. It Would Be Premature to Resort to Long-Term Contracts   

The Massachusetts Electric Restructuring Act (“Restructuring Act”), St. 1997, c. 164, § 1 

et. seq., has been in effect for 15 years.  The legislation restructured the electric industry in the 

state by providing incentives to investor-owned electric distribution companies to divest their 

generating assets and by adopting a competitive market structure for the generation and purchase 

of electricity.  This restructuring shifted the risks of generation development from consumers to 

generators, who are better positioned to manage those risks.  Restructuring represents a clear 

policy choice that electric generation resources are best developed in response to price signals 

from a competitive marketplace.  The theory is that consumers thereby see the lowest possible 

prices for electricity and remain insulated from construction, operational and price risks that 

were inherent in commodity rate regulation. 

For years, ISO-NE, the Commonwealth and other stakeholders in New England have 

worked to design and implement an effective capacity market as part of the wholesale electricity 

market administered by ISO-NE.  Since 2007, the market mechanism has been the FCM.  Over 

the years, there have been many adjustments proposed, debated and sometimes implemented to 

make the FCM more effective, because the Commonwealth and most stakeholders agree that, in 

general, generation services, including installed capacity, are best developed in response to price 

signals from the region-wide wholesale electricity market administered by ISO-NE.   
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However, there are concerns as to whether the FCM price signals are adequate to actually 

result in new major electric generation investment needed for reliability.  For various reasons, the 

region has been in a state of excess generation supply since the FCM was first implemented.   

As described above, viewed in the Section 40 perspective, the results of FCA #7 have 

caused us to conclude that there is now a need for additional capacity in NEMA/Boston.  

Notwithstanding this conclusion, the FCA #7 results are significant for a number of reasons with 

regard to the “anticipated function of the capacity market in New England.”  St. 2012, c. 209, 

§40.  First, until shortly before the Auction it was not clear that Footprint would be able to 

qualify at its full capacity.  Second, FCA #7 was the first opportunity for the FCM mechanism to 

send a significant price signal to an import-constrained capacity zone, and the market signal in 

fact did attract a significant new resource, which cleared in the Auction.  Third, not only do the 

FCA #7 results show that Footprint cleared at essentially the FCM price cap of $15/kW-month 

for new resources, but ISO-NE also reports that Footprint elected to maintain its Capacity Supply 

Obligation and Capacity Clearing Price for a total of five years.  This five-year price provision 

was implemented by FERC with the expectation that the five-year commitment is sufficient to 

enable projects to be financed.  ISO New England, Inc. et al., 131 FERC ¶ 61,065 at P 140 

(2010).   

In light of these factors, the Department agrees with the vast majority of the commenters 

that it is premature to order distribution companies to solicit long-term contracts for electric 

generating capacity for generating resources in NEMA/Boston under Section 40.   Installed 

capacity is a product bought and sold in the regional wholesale electricity market.  The 

Restructuring Act contemplated that electricity-related products would typically be purchased 

ADDENDUM 20



D.P.U. 12-77  Page 30 

 

from the competitive market.  Requiring distribution companies to enter into long-term contracts 

with generators under Section 40 would be proper only if there were convincing evidence that 

the competitive market had failed and that there were imminent reliability concerns.  The 

evidence indicates that the FCA #7 process has worked as designed, notwithstanding that 

Footprint is correct that the FCM has suffered problems that ISO-NE and stakeholders continue 

to address.   

We are now only six weeks past the auction.  Although we assume for the purposes of 

finding need under Section 40 that Footprint will not be built, it would be premature for the 

Department to conclude that Footprint will in fact not be built absent a long-term contract.  

Indeed, a decision under Section 40 to order local distribution companies to seek long-term 

contracts with generators now would seem to ensure that the FCM market process will not be 

sufficient because, among other reasons, the financial community would likely wait for the 

Department’s long-term contract proceeding to conclude before making its investment decisions.   

Furthermore, the current FCM market mechanism is part of ISO-NE’s FERC-regulated 

wholesale market tariff.  If the Auction results prove insufficient to attract financing for a 

generating resource that has cleared in a FCA, then ISO-NE and stakeholders should seek 

changes to the FCM at FERC to remedy any market failure.  FERC has the authority to change 

the existing FCM rules and can act on an expedited basis.  Given the clear Commonwealth 

policy to favor market solutions, we find it premature to decide today that ISO-NE is not capable 

of obtaining FERC approval and implementing any necessary market rule changes in a timely 

enough manner to address a possible shortfall in capacity in NEMA/Boston.  
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The Department believes that the wholesale market should be given the opportunity to 

work before taking the extraordinary step of ordering local distribution companies to enter into 

long-term contracts under Section 40.   

3. ISO-NE Will Ensure that NEMA/Boston Receives Reliable Electric 

Service 

Even if the FCA process does not satisfy the need in NEMA/Boston, ISO-NE has other 

tools to assure the reliable operation of the electric grid in the area.    

Although it is premature to assume that the GBTP will be completed by 2018, 

transmission solutions will likely be available within the next ten years if the wholesale market 

does not provide sufficient generation or other capacity resources in that period.  We believe that 

ISO-NE is appropriately seeking both capacity and transmission solutions in a balanced way.   

Further, we agree with many commenters that there are measures that ISO-NE can take to 

ensure the reliable operation of the grid, especially given the small size of the potential near-term 

deficiency.  First, if sufficient capacity is not procured in the FCA, there are annual and monthly 

reconfiguration auctions, with the prices able to clear at up to two times the cost of new entry 

(ISO-NE Tariff, Section III.13.4 and 13.4.2).  Second, ISO-NE can reject de-list bids and pay 

resources under Reliability Must Run contracts.  Third, ISO-NE can employ the Locational 

Forward Reserve market to attract quick-start resources when and where needed.  Fourth, 

ISO-NE can issue a Gap RFP for any shortfall, as it did in Connecticut in 2003.  Finally, ISO-NE 

can employ operational tools to assure reliability such as load transfers, line switching, use of 

daily or monthly transmission ratings, and access to additional generation MW above Capacity 

Supply Obligations.  ISO-NE clearly has the ability to maintain the reliable operation of the 

electricity grid in NEMA/Boston in 2016 and beyond. 
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VII. CONCLUSION 

The Department finds that, absent Footprint, there is a need for additional capacity 

resources in NEMA/Boston in the next ten years.  However, the Department is concerned that 

ordering local distribution companies to enter into long-term contracts under Section 40 would 

unnecessarily and unduly disrupt the wholesale marketplace and shift the risks associated with 

generation development from developers, who are best positioned to manage such risks, back to 

consumers.  The Department should only take the extraordinary step of ordering such contracts 

with definitive proof of a market failure and imminent reliability concerns, which does not exist 

at this time.   
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VIII. ORDER 

Accordingly, the Department finds that within the meaning of Section 40 there is a need 

for new capacity in the NEMA/Boston capacity zone, but will not require distribution companies 

to enter into long-term contracts to obtain capacity resources for the reasons set forth above. 

By Order of the Department, 

 

 

 /s/  

Ann G. Berwick, Chair 

 

 

 /s/  

Jolette A. Westbrook, Commissioner 

 

 

 /s/  

David W. Cash, Commissioner 

 

ADDENDUM 24



ACTS 
AND 

RESOLVES 
PASSED BY THE 

General Court of Massachusetts 
IN THE YEAR 

2008 
VOLUME I 

PUBLISHED BY 

William Francis Galvin 
SECRETARY OF THE COMMONWEALTH 

ADDENDUM 25



Chap. 168 

by striking out, in line 1, the words "section seven" and inserting in place thereof the 
following words:- sections 6 and 7A. 

SECTION 4. Every manufacturer, wholesaler, vending machine operator, 
unclassified acquirer or retailer, as defined in section 1 of chapter 64C of the General Laws, 
and every stamper appointed by the commissioner of revenue pursuant to section 30 of said 
chapter 64C, who, as of the commencement of business on July 1, 2008, has on hand any 
cigarettes for sale or any unused adhesive or meter stamps, shall make and file with the 
commissioner within 20 days a return, subscribed and sworn to under the penalties of 
peijury, showing a complete inventory of such cigarettes and stamps and shall, at the time 
he is required to file such return, pay an additional excise of 50 mills per cigarette on all 
cigarettes and all unused adhesive and meter stamps upon which an excise of only 15Vi mills 
has previously been paid. All provisions of chapters 62C and 64C of the General Laws 
relative to the assessment, collection, payment, abatement, verification and administration 
of taxes, including penalties, shall apply to the excise imposed by this section. 

SECTION 5. This act shall take effect as of July 1, 2008. 
Approved July 1, 2008 

Chapter 169. AN ACT RELATIVE TO GREEN COMMUNITIES. 

Whereas, The deferred operation of this act would tend to defeat its purpose, which 
is to provide forthwith for renewable and alternative energy and energy efficiency in the 
commonwealth, therefore it is hereby declared to be an emergency law, necessary for the 
immediate preservation of the public convenience. 

Be it enacted, etc., as follows: 

SECTION 1. Section 9A of chapter 7 of the General Laws, as appearing in the 2006 
Official Edition, is hereby amended by adding the following 4 paragraphs:-

When purchasing new motor vehicles, the commonwealth shall purchase hybrid or 
alternative fuel vehicles, as defined in section 1 of chapter 90, to the maximum extent 
feasible and consistent with the ability of such vehicles to perform their intended functions, 
at a rate of not less than 5 per cent annually for all new motor vehicle purchases so that, 
taking into account the existing number of such vehicles owned and operated by the 
commonwealth, not less than 50 per cent of the motor vehicles owned and operated by the 
commonwealth shall be hybrid or alternative fuel vehicles by the year 2018. 

The division of operational services shall forward to the department of energy 
resources all requests for motor vehicle acquisitions by agencies of the commonwealth. The 
department of energy resources shall thereafter report to the division of operational services 
regarding the availability of a hybrid or alternative fuel vehicle that shall achieve the intended 
use designated by the requesting agency. The division of operational services, in consulta-
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SECTION 81. Section 22 of chapter 140 of the acts of 2005 is hereby amended by 
striking out the words "11C of chapter 25" and inserting in place thereof the following 
words:- 1II of chapter 25A. 

SECTION 82. Section 23 of said chapter 140 is hereby amended by striking out the 
words "11C of chapter 25" and inserting in place thereof the following words:-1II of chapter 
25A. 

SECTION 83. Commencing on July 1,2009, and continuing for a period of 5 years 
thereafter, each distribution company, as defined in section 1 of chapter 164 of the General 
Laws, shall be required twice in that 5 year period to solicit proposals from renewable energy 
developers and, provided reasonable proposals have been received, enter into cost-effective 
long-term contracts to facilitate the financing of renewable energy generation within the 
jurisdictional boundaries of the commonwealth, including state waters, or in adj acent federal 
waters. Distribution companies may also voluntarily solicit additional proposals over the 5 
year period. The timetable and method for solicitation and execution of such contracts shall 
be proposed by the distribution company in consultation with the department of energy 
resources and shall be subject to review and approval by the department of public utilities. 
This long-term contracting obligation shall be separate and distinct from the electric 
distribution companies' obligation to meet applicable annual renewable portfolio standard, 
hereinafter referred to as RPS, requirements, set forth in section 1 IF of chapter 25A of the 
General Laws. 

For purposes of this section, a long-term contract is defined as a contract with a term 
of 10 to 15 years. In developing the provisions of proposed long term contracts, the 
distribution company shall consider multiple contracting methods, including long-term 
contracts for renewable energy certificates, hereinafter referred to as RECs, for energy, and 
for a combination of both RECs and energy. The electric distribution company shall select 
a reasonable method of soliciting proposals from renewable energy developers, which may 
include public solicitations, individual negotiations or other methods. The distribution 
company may decline to consider contract proposals having terms and conditions that it 
determines would require the contract obligation to place an unreasonable burden on the 
distribution company's balance sheet. The distribution company shall consult with the 
department of energy resources regarding its choice of contracting methods and solicitation 
methods. All proposed contracts shall be subject to the review and approval of the 
department of public utilities. 

The department of public utilities and the department of energy resources each shall 
adopt regulations consistent with this section. The regulations shall: (a) allow renewable 
energy developers to submit proposals for long-term contracts conforming to the contracting 
methods specified in the second paragraph; (b) require that contracts executed by the 
distribution company under such proposals are filed with, and approved by, the department 
of public utilities before they become effective; (c) provide for an annual remuneration for 
the contracting distribution company equal to 4 per cent of the annual payments under the 
contract to compensate the company for accepting the financial obligation of the long-term 
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contract, such provision to be acted upon by the department of public utilities at the time of 
contract approval; and (d) require that the renewable energy generating source to be used by 
a developer under the proposal meet the following criteria: (1) have a commercial operation 
date, as verified by the department of energy resources, on or after January 1, 2008; (2) be 
qualified by the department of energy resources as eligible to participate in the RPS program, 
under said section 1 IF of chapter 25A, and to sell RECs under the program; and (3) be 
determined by the department of public utilities to: (i) provide enhanced electricity reliability 
within the commonwealth; (ii) contribute to moderating system peak load requirements; (iii) 
be cost effective to Massachusetts electric ratepayers over the term of the contract; and (iv) 
where feasible, create additional employment in the commonwealth. As part of its approval 
process, the department of public utilities shall consider the attorney general's recommenda-
tions, which shall be submitted to the department of public utilities within 45 days following 
the filing of such contracts with the department of public utilities. The department of public 
utilities shall take into consideration both the potential costs and benefits of such contracts, 
and shall approve a contract only upon a finding that it is a cost effective mechanism for 
procuring renewable energy on a long-term basis. 

Distribution companies shall not be obligated to enter into long-term contracts under 
this section that would, in the aggregate, exceed 3 per cent of the total energy demand from 
all distribution customers in the service territory of the distribution company. As long as the 
electric distribution company has entered into long term contracts in compliance with this 
section, it shall not be required by regulation or order to enter into contracts with terms of 
more than 3 years in meeting its applicable annual RPS requirements set forth in said section 
1 IF of said chapter 25A, unless the department of public utilities finds that such contracts 
are in the best interest of customers; provided, however, that the electric distribution 
company may execute such contracts voluntarily, subject to the department of public utilities' 
approval. 

An electric distribution company may elect to use any energy purchased under such 
contracts for resale to its customers, and may elect to retain RECs for the purpose of meeting 
the applicable annual RPS requirements set forth in said section 1 IF of said chapter 25A. 
If the energy and RECs are not so used, such companies shall sell such purchased energy into 
the wholesale spot market and shall sell such purchased RECs through a competitive bid 
process. Notwithstanding the foregoing, the department of energy resources shall conduct 
periodic reviews to determine the impact on the energy and RFC markets of the disposition 
of energy and RECs hereunder, and may issue reports recommending legislative changes if 
it determines that actions are being taken that will adversely affect the energy and RFC 
markets. 

If the distribution company sells the purchased energy into the wholesale spot market 
and auctions the RECs as described in the fifth paragraph, the distribution company shall net 
the cost of payments made to projects under the long-term contracts against the proceeds 
obtained from the sale of energy and RECs, and the difference shall be credited or charged 
to all distribution customers through a uniform fully reconciling annual factor in distribution 
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rates, subject to review and approval of the department of public utilities. The reconciliation 
process shall be designed so that the distribution company recovers all costs incurred under 
such contracts. 

If the RPS requirements of said section 11F of said chapter 25A should ever 
terminate, the obligation to continue periodic solicitations to enter into long term contracts 
shall cease, but contracts already executed and approved by the department of public utilities 
shall remain in full force and effect. 

On or before July 1, 2010, and annually until the long-term contracting requirement 
expires, the department of energy resources shall assess whether the long-term contracting 
requirements set forth in this section reasonably support the renewable energy goals of the 
commonwealth as set forth in said section 11F of said chapter 25A, and whether the 
alternative compliance rate established under said section 11F should be adjusted 
accordingly. 

The provisions of this section shall not limit consideration of other contracts for 
RECs or power submitted by a distribution company for review and approval by the 
department of public utilities. 

If any provision of this section is subject to a judicial challenge, the department of 
public utilities may suspend the applicability of the challenged provision during the pendency 
of the judicial action until final resolution of the challenge and any appeals, and shall issue 
such orders and take such other actions as are necessary to ensure that the provisions that are 
not challenged are implemented expeditiously to achieve the public purposes of this 
provision. 

SECTION 84. The secretary of energy and environmental affairs shall, in 
conjunction with the department of public utilities, implement an "energy pay and save", 
hereinafter referred to as EPS, pilot program, allowing electric utility customers to purchase 
and install energy efficient or renewable energy products in their residences or commercial 
facilities by paying the cost of the system over time through an additional charge on the 
customer's electricity bill. The cost of the products purchased under the pilot program shall 
be added to the electric utility customer's utility bills in a form approved by the department, 
as a monthly EPS tariff, and shall be paid until the cost of purchase and installation of the 
products is paid off. The payment structure shall be implemented so that the charge on the 
electric utility customer's utility bill shall be less than that customer's energy savings over 
the course of each given year. Non-payment by the owner of the EPS tariff shall result in 
disconnection and a utility shall be entitled to recover the debt. 

The pilot program shall be established with a minimum of 50 participants and a 
maximum of 200 participants. The maximum project size for the program shall be $1,000 
for commercial utility customers and $500 for residential utility customers. Portable 
electrical cost measures shall not be funded. Quick pay options shall be investigated, 
allowing customers to have the option to pay off the entire balance of the amount financed 
on the first billing cycle. The program shall be funded from such sources as determined by 
the secretary of energy and environmental affairs and such funds shall be used to offset the 
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SECTION 34. Said section 9H of said chapter 723 is hereby further amended by 
inserting after the word "recreation", in line 9, the following words:- or renewable energy, 
notwithstanding any rule or regulation to the contrary, under a permit issued by said 
department under 310 CMR 19.000. 

SECTION 35. Section 83 of chapter 169 of the acts of 2008 is hereby amended by 
striking out the first paragraph and inserting in place thereof the following paragraph:-

Beginning on July 1,2009 and continuing until December 31,2012, each distribution 
company, as defined in section 1 of chapter 164 of the General Laws, shall be required twice 
to solicit proposals from renewable energy developers and, provided reasonable proposals 
have been received, enter into cost-effective long-term contracts to facilitate the financing 
of renewable energy generation. The timetable and method for solicitation and execution of 
such contracts shall be proposed by the distribution company, in consultation with the 
department of energy resources, and shall be subject to review and approval by the 
department of public utilities. This long-term contracting obligation shall be separate and 
distinct from the electric distribution companies' obligation to meet applicable annual 
renewable portfolio standard, hereinafter referred to as RPS, requirements, under section 11F 
of chapter 25A of the General Laws. 

SECTION 36. Said chapter 169 is hereby further amended by inserting after section 
83 the following section:-

Section83A. Beginning on January 1,2013 and continuing until December 31,2016, 
all distribution companies in the commonwealth, as defined in section 1 of chapter 164 of 
the General Laws, shall be required twice in that time period to jointly solicit additional 
proposals from renewable energy developers and, provided reasonable proposals have been 
received, enter into additional cost-effective long-term contracts to facilitate the financing 
of renewable energy generation, apportioned among the distribution companies under this 
section. The timetable and method for solicitation and execution of such contracts shall be 
proposed by the distribution companies in consultation with the department of energy 
resources and shall be subject to review and approval by the department of public utilities. 
This long-term contracting obligation shall be separate and distinct from the electric 
distribution companies' obligation to meet applicable annual renewable portfolio standard, 
hereinafter referred to as RPS, requirements, under section 11F of chapter 25 A of the General 
Laws. 

A distribution company may fulfill its responsibilities under this section through 
individual competitive solicitations that are independent from the 2 joint solicitations for 
proposals from renewable energy developers and, provided reasonable proposals have been 
received, enter into cost effective long-term contracts to facilitate the financing of renewable 
energy generation under this section if, upon petition to the department of public utilities 
prior to the first joint solicitation, the department rules that a solicitation by an individual 
distribution company would be more cost effective to ratepayers than said distribution 
company engaging in a joint solicitation. 
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For purposes of this section, a long-term contract shall be a contract with a term of 
10 to 20 years. In developing proposed long-term contracts, the distribution companies shall 
consider multiple contracting methods, including long-term contracts for renewable energy 
certificates, hereinafter referred to as RECs, for energy, and for a combination of both RECs 
and energy. Beginning January 1, 2013, the electric companies shall jointly select a 
reasonable method of soliciting proposals from renewable energy developers using a 
competitive bidding process only. Distribution companies may use timetables and methods 
for the solicitation of competitively bid long-term contracts approved by the department of 
public utilities prior to January 1, 2013. A distribution company may decline to consider 
contract proposals having terms and conditions that it determines would require the contract 
obligation to place an unreasonable burden on the distribution company's balance sheet, and 
may structure its contracts, pricing or administration of the products purchased to mitigate 
impacts on the balance sheet or income statement of the distribution company or its parent 
company, subject to the approval of the department of public utilities; provided, that such 
mitigation shall not increase costs to ratepayers. The distribution companies shall consult 
with the department of energy resources and the attorney general's office regarding the 
choice of contracting methods and solicitation methods. All proposed contracts shall be 
subject to the review and approval of the department of public utilities. 

The department of public utilities and the department of energy resources each shall 
adopt regulations consistent with this section. The regulations shall: (a) allow renewable 
energy developers to submit proposals for long-term contracts conforming to the contracting 
methods specified in the second paragraph; (b) require that contracts executed by the 
distribution companies under such proposals are filed with, and approved by, the department 
of public utilities before they become effective; (c) provide for an annual remuneration for 
the contracting distribution company equal to 2.75 per cent of the annual payments under the 
contract to compensate the company for accepting the financial obligation of the long-term 
contract, such provision to be acted upon by the department of public utilities at the time of 
contract approval; (d) to the extent there are significant transmission costs included in a bid, 
the department of public utilities shall authorize the contracting parties to seek recovery of 
such transmission costs of the project through federal transmission rates, consistent with 
policies and tariffs of the federal energy regulatory commission, to the extent the department 
finds such recovery is in the public interest; and (e) require that the renewable energy 
generating source to be used by a developer under the proposal meet the following criteria; 
(1) have a commercial operation date, as verified by the department of energy resources, on 
or after January 1, 2013; (2) be qualified by the department of energy resources as eligible 
to participate in the RPS program, under said section 1 IF of said chapter 25A, and to sell 
RECs under the program; and (3) be determined by the department of public utilities to: (i) 
provide enhanced electricity reliability within the commonwealth; (ii) contribute to 
moderating system peak load requirements; (iii) be cost effective to Massachusetts electric 
ratepayers over the term of the contract; and (iv) where feasible, create additional employ-
ment and economic development in the commonwealth. As part of its approval process, the 
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department of public utilities shall consider the attorney general's recommendations, which 
shall be submitted to the department of public utilities within 45 days following the filing of 
such contracts with the department of public utilities. The department of public utilities shall 
consider both the potential costs and benefits of such contracts and shall approve a contract 
only upon a finding that it is a cost effective mechanism for procuring low cost renewable 
energy on a long-term basis taking into account the factors outlined in this section. 

The joint solicitations required under this section shall be coordinated among the 
electric distribution companies by the department of energy resources. If distribution 
companies are unable to agree on a winning bid under a solicitation under this section, the 
matter shall be submitted to the attomey general, in consultation with the department of 
energy resources and the department of public utilities, for a final, binding determination of 
the winning bid. The electric distribution companies shall each enter into a contract with the 
winning bidders for their apportioned share of the market products being purchased from the 
project. The apportioned share shall be calculated and based upon the total energy demand 
from all distribution customers in each service territory of the distribution companies. 

Distribution companies shall not enter into long-term contracts under this section that 
would, in the aggregate, exceed 4 per cent of the total energy demand from all distribution 
customers in the service territory of the distribution company. As long as an electric 
distribution company has entered into long-term contracts in compliance with this section, 
it shall not be required by regulation or order or by other agreement to enter into additional 
long-term contracts; provided, however, that an electric distribution company may execute 
such contracts voluntarily, subject to the approval of the department of public utilities. 

Ten per cent of the aggregate level of long-term contracts under this section shall be 
reserved for newly developed, small, emerging or diverse renewable energy distributed 
generation facilities, as determined by the department of energy resources, which are located 
within each distribution company's service territory. Notwithstanding this section to the 
contrary, each distribution company shall be required to solicit proposals for such distributed 
generation facilities separately through a competitive bidding process only. Distributed 
generation projects qualifying under this paragraph shall have anameplate capacity not larger 
than 6 megawatts, shall not qualify as a Class I, II or III net metering facility, as defined in 
section 138 of said chapter 164; provided, however, that long-term contracts reserved for 
newly developed, small, emerging or diverse renewable energy distributed generation 
facilities shall not be awarded to any technology which had more than 30 megawatts of 
capacity installed in the commonwealth before April 1, 2012. 

An electric distribution company may elect to use any energy purchased under such 
contracts for resale to its customers, and may elect to retain RECs to meet the applicable 
annual RPS requirements under said section 1 IF of said chapter 25A. If the energy and 
RECs are not so used, such companies shall sell such purchased energy into the wholesale 
spot market and shall sell such purchased RECs through a competitive bid process. 
Notwithstanding the previous sentence, the department of energy resources shall conduct 
periodic reviews to determine the impact on the energy and REC markets of the disposition 
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of energy and RECs under this section and may issue reports recommending legislative 
changes if it determines that actions are being taken that will adversely affect the energy and 
REG markets. 

If a distribution company sells the purchased energy into the wholesale spot market 
and auctions the RECs as described in the fifth paragraph, the distribution company shall net 
the cost of payments made to projects under the long-term contracts against the proceeds 
obtained from the sale of energy and RECs, and the difference shall be credited or charged 
to all distribution customers through a uniform fully reconciling annual factor in distribution 
rates, subject to review and approval of the department of public utilities. The reconciliation 
process shall be designed so that a distribution company recovers all costs incurred under 
such contracts. If the RPS requirements of said section 1 IF of said chapter 25A terminate, 
the obligation to continue periodic solicitations to enter into long-term contracts shall cease; 
provided however, that contracts already executed and approved by the department of public 
utilities shall remain in full force and effect. 

This section shall not limit consideration of other contracts for RECs or power 
submitted by a distribution company for review and approval by the department of public 
utilities. 

If this section is subj ect to a judicial challenge, the department of public utilities may 
suspend the applicability of the challenged provision during the pendency of the judicial 
action until final resolution of the challenge and any appeals and shall issue such orders and 
take such other actions as are necessary to ensure that the provisions that are not challenged 
are implemented expeditiously to achieve the public purposes of this section. 

SECTION 37. Section 114 of said chapter 169 is hereby amended by striking out, 
in line 3, the figure "2016" and inserting in place thereof the following figure:- 2019. 

SECTION 38. Clause (2) of subsection (a) of section 116 of said chapter 169 is 
hereby amended by adding the following words:-, including hydroelectric power, regardless 
of whether that power is eligible under the renewable energy portfolio standard contained in 
section 1 IF of chapter 25 A of the General Laws. 

SECTION 39. The Massachusetts clean energy technology center shall administer 
a Hydropower Design and Construction Improvement Grant program, in conjunction with 
the Commonwealth Hydropower Program, to fund upgrades and improvements to existing 
hydroelectric generation facilities located in the commonwealth that have incrementally 
increased generating capacity since December 31, 1997, provided that such upgrades and 
improvements are necessary for the facilities to qualify as a Class I or Class II renewable 
energy generating source under section 1 IF of chapter 25 A of the General Laws. 

The Massachusetts clean energy technology center may draw upon and shall make 
available for the grant program not less than 3 0 per cent of all Class II alternative compliance 
payment funds generated under said section 11F of said chapter 25 A during the 12 months 
preceding the solicitation under said grant program. 

Facilities that apply for the grant program shall be eligible for a grant for each such 
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