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STATEMENT OF THE CASE 

In June 2013, the Connecticut legislature adopted Public Act 13-303, An Act 

Concerning Connecticut's Clean Energy Goals. P.A. 13-303. Section 6 of that 

Act authorized the Commissioner of the Connecticut Department of Energy and 

Environmental Protection ("DEEP") to solicit proposals from providers of Class I 

renewable energy sources to meet up to four percent (4%) of the load distributed 

by the state's electric distribution companies, if the Commissioner found such 

proposals to be in the interests of ratepayers. Id. In July 2013, the Commissioner 

solicited those proposals, commencing a vigorous procurement process in which 

47 different proposals were submitted. App. A25-A51. 

Number Nine Wind Fan-n LLC ("Number Nine") and Fusion Solar Center 

LLC ("Fusion Solar") submitted proposals in response to the DEEP's invitation. 

The plaintiff-appellant in this action, Allco Finance Limited ("Allco"), submitted 

five proposed projects through different subsidiaries in response to the DEEP's 

solicitation. 

At the conclusion of its review process, the DEEP selected projects 

submitted by six bidders, including Number Nine and Fusion Solar, based on both 

price and non-price factors. App. A64. The DEEP did not select any of the 

plaintiff s proposed projects. Pursuant to the procurement program, all six bidders 

entered into negotiations with The Connecticut Light and Power Company 



("CL&P") and The United Illuminating Company ("UI") (collectively, "the 

EDCs"). Id. At the end of those negotiations, two bidders, Number Nine and 

Fusion Solar, executed a power purchase agreement ("PPA") with each of CL&P 

and UI in September 2013. App. A55. In accordance with Public Act 13-303, the 

Connecticut Public Utilities Regulatory Authority ("PURA") reviewed and 

approved the PPAs. App. A65. 

Allco sued, seeking to have the PPAs nullified as preempted by the Federal 

Power Act. The district court granted Number Nine and Fusion Solar permission 

to intervene as defendants. The Commissioner moved to dismiss for lack of 

standing and failure to state a claim. The district court granted the motion over 

Allco's opposition. 
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SUMMARY OF ARGUMENT 

Allco's status as a disappointed bidder in a state procurement does not and 

cannot automatically confer standing to challenge the procurement process. Under 

federal law unsuccessful bidders do not suffer injury-in-fact unless they are making 

an APA challenge under a federal statute to federal agency action where the statute 

in question evinces an express concern for the rights of unsuccessful bidders. 

Under Connecticut law, unsuccessful bidders are denied standing unless fraud, bad 

faith, or other nefarious conduct permeated the bidding process. Allco's 

alternative theory that the procurement caused it actual or imminent injury under 

PURPA must fail, as the injury is merely conjectural not actual or imminent. Allco 

has, therefore, failed to meet its burden to show that it has suffered injury-in-fact. 

Allco's claimed injury is not redressable by this Court because the 

Commissioner is under no obligation to conduct a new procurement and it is not 

likely that the Commissioner would repeat the same procurement process. To the 

contrary, the facts demonstrate a likelihood the Commissioner would adopt a 

significantly different process with results that Allco cannot predict. For this 

reason, it is pure speculation that an order by this Court would redress Allco's 

claimed injury. Therefore, Allco lacks standing. 

Allco has failed to articulate a cognizable preemption claim. As a general 

matter, Public Act No. 13-303 Section 6 and the DEEP procurement constitute , 
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regulation in an area firmly reserved to the states. Allco's claims ignore the role of 

bidders and EDCs in determining the contract terms and conditions, and the factors 

other than cost that DEEP considered in the bidding process. Lastly, Allco's 

claims were unripe and the district court could not have provided the relief that 

Allco sought. For all of these reasons, the judgment should be affirmed. 

ARGUMENT 

I. ALLCO LACKS STANDING TO ASSERT ITS CLAIMS 

The Constitution confines the judicial power of the federal courts to deciding 

cases or controversies. U.S. Const. art. III, § 2, cl. 1. The doctrine of standing 

derives directly from this constitutional provision. See Allen v. Wright, 468 U.S. 

737, 751 (1984). Standing focusses upon the party seeking to invoke federal 

jurisdiction, rather than the justiciability of the issue at stake in the litigation. See 

Flast v. Cohen, 392 U.S. 83, 99 (1968). Thus, "an asserted right to have the 

Government act in accordance with law is not sufficient, standing alone, to confer 

jurisdiction on a federal court," Allen, 468 U.S. at 754, and the "existence of 

federal jurisdiction ordinarily depends on the facts as they exist when the complaint 

is filed. " Lujan v. Defenders of Wildlife, 504 U.S. 555, 571 (1992) (emphasis in 

original). The plaintiff bears the "burden to prove [its] standing by pointing to 
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specific facts" that allow it to invoke this Court's Article III jurisdiction. Clapper 

v. Amnesty Intl USA, 133 S. Ct. 1138, 1154 n.4 (2013). 

The "irreducible constitutional minimum of standing" first requires that the 

plaintiff have suffered an injury-in-fact, an actual or imminent invasion of a 

concrete and particularized legally protected interest. Lujan, 504 U.S. at 560. This 

interest must be "actual or imminent, not conjectural or hypothetical." Id. Second, 

there must be a causal connection between the plaintiff s complained-of injury and 

the defendant's actions. Id. Third, it must be likely, as opposed to speculative, 

that the plaintiffs injury will be redressed by a favorable decision from the court. 

Id. at 561. 

A. ALLCO CANNOT SHOW COGNIZABLE INJURY-IN-FACT 
UNDER EITHER FEDERAL OR STATE LAW 

1. Allco's Putative Injury Is Not Cognizable In Federal Law 

Allco argues that it "can establish standing based on its failure to prevail at 

the Commissioner's procurement. " Appellant's Brief ("App. Br.") at 23. Allco's 

position has been flatly rejected by this Court. "It is well established that an 

unsuccessful bidder has no standing in a suit to challenge the legality of the 

bidding procedure." Edelman v. Fed. Housing Admin., 382 F.2d 594, 597 (2d Cir. 

1967) (citing Perkins v. Lukens Steel Co., 310 U.S. 113 (1940)). And while 

adoption of the Administrative Procedure Act ("APA") has necessarily modified 

that principle by allowing unsuccessful bidders to challenge whether a federal 
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agency followed federal procurement standards, as long as the statute involved 

expressed a concern for unsuccessful bidders, see B.K. Instrument, Inc. v. United 

States, 715 F.2d 713, 720-21 (2d Cir. 1983), those modifications have no bearing 

in this action because the APA "does not authorize review of claims against state 

agencies. " Sowell's Meats & Servs., Inc. v. McSwain, 788 F.2d 226, 228 n.2 (4th 

Cir. 1986). 

Significantly, Allco cites no case in which standing is found based solely on 

a party's status as an unsuccessful bidder in state agency action, and appellees have 

found none. Rather Allco relies on B.K. Instrument, which Allco claims "collect[s] 

authority establishing, under certain circumstances, bidders' right to protest 

contract awards. " App. Br. at 23 (emphasis added). Notably, all of the cases cited 

in B.K. Instrument involved APA challenges to federal statutes that all uniformly 

expressed a concern for the rights of unsuccessful bidders. See, e.g., 715 F.2d at 

720-21 (citing cases finding standing under the Small Business Act, 15 U.S.C. § 

631 et seq., federal procurement statutes, etc., all of which express concern for the 

rights of unsuccessful bidders). B.K Instrument cites no case granting standing to 

an unsuccessful bidder to challenge state agency action, and cites no cases 

involving statutes that express no concern for unsuccessful bidders. Thus, the 

cases on which Allco relies provide no support for its claim. 
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Allco's reliance on 28 U.S.C. § 1491(b)(1), is likewise mistaken because 

that is a jurisdictional statute, not one that confers standing on all unsuccessful 

bidders. If a bidder has standing to raise an APA bid protest under LujanB.K. 

Instrument, etc., then the bidder may proceed in federal court because section 

1491(b)(1) has created jurisdiction for the court to consider the claim. But if a 

bidder lacks standing, as Allco does, section 1491(b)(1) does not confer it. 

Allco overstates the harm that would result if it lacks standing when it 

claims that "virtually all statutes that allow bidders to bring bid protests in federal 

court would be unconstitutional under Article III. " App. Br. at 23. In this action, 

Allco challenges state agency action, not a federal procurement. And Allco is not 

asserting its claim under a federal statute that allows bidders to challenge federal 

procurements. Indeed, the fact that Allco lacks standing would have no impact on 

APA challenges to federal agency action under federal statutes that evince a clear 

concern for unsuccessful bidders. 

Allco cites Clinton v. City of New York, 524 U.S. 417, 433 n.22 (1998), for 

the idea that "a denial of a benefit in the bargaining process itself can create an 

Article III injury, irrespective of the end result. " App. Br. at 24. In Clinton, 

Congress had created market conditions that benefited farm cooperatives, namely 

the ability to buy food processing or refining companies while deferring the 

sellers' capital gains on the sale. Id. at 423-25. Congress had, thereby, put farm 
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cooperatives on the same footing as other potential purchasers of processing or 

refining companies. President Clinton's veto changed those market conditions. Id. 

By vetoing the tax provision that allowed owners of food processing or refining 

companies to defer capital gains upon a sale to farm cooperatives, the President 

deprived the farm cooperatives of the benefit that Congress had conveyed, and 

made it harder for them to compete with other purchasers of such companies 

because all such sales would result in capital gains. Id. at 432. 

In this case, DEEP did not deprive Allco of any such beneficial market 

conditions. Indeed, DEEP created the only relevant market conditions when it 

designed the procurement under Section 6 and all bidders competed on an equal 

footing under the procurement. In this case, no market conditions had been 

specifically designed to benefit Allco, as there were in Clinton. To the contrary, all 

bidders were treated the same. And, unlike the circumstances in Clinton, the 

government took no action that deprived Allco of any preexisting beneficial market 

conditions. Throughout the procurement, all bidders were treated equally, setting 

this case far apart from Clinton. 

Similarly, the injury to the food cooperatives in Clinton was an immediate 

and direct result of the President's veto. Id. at 432. No similar immediate harm 

has been inlficted on Allco. Indeed, by Allco's own admission, it would have 

suffered not harm at all if it had been one of the six bidders selected by DEEP to 
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negotiate with the EDC's. Any harm that Allco has suffered resulted from the 

failure of its bids, not the DEEP's design of the procurement. Thus, the facts of 

Clinton are wholly dissimilar to those of this case. 

Allco cites Natural Resources Defense Council, Inc. v. FDA, 710 F.3d 71, 

81 (2d Cir. 2013), for the idea that a "plaintiff can establish injury-in-fact based on 

showing an increased risk of harm, even when harm is not guaranteed." App. Br. 

at 24-25. But NRDC involved a toxic substance known to have latent injurious 

effects. Id. at 80. The mere exposure to that substance constituted a cognizable 

injury-in-fact in that case because of the latent nature of the toxin's effects. Id. at 

80-81. Obviously no such issue is present here. 

Finally, Allco cites Northeastern Florida Chapter, Associated Gen. 

Contractors of America v. Jacksonville, 508 U.S. 656, 666 (1993), for the idea that 

injury-in-fact can be shown when a contractor is racially discriminated against, 

even if the contractor does not allege that the discrimination was the cause of his 

failure to get the contract. App. Br. at 25. First, this case involved the 

government's equal protection rule that creation of a barrier that treats similarly 

situated groups unequally. The lfows from the case obviously has no application 

to this case in which Allco asserts no equal protection claim. Second, that case 

involved government action that gave preference, by way of an ordinance, to one 

bidder over another. 508 U.S. at 658-59. The govenrment's preferential treatment 
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of some bidders was sufficient to confer standing on bidders deprived of that 

benefit to challenge the government's action As the Court explained, the case 

involved a barrier to equal treatment created by the government. Id. But in 

Allco's case, all bidders were treated equally; none were given preferential 

treatment.' Rather, Allco challenges the government's refusal to give it 

preferential treatment. As a result, the principles of Northeastern Florida Chapter 

have no application to this case. Allco has cited no cases that support its claim to 

injury-in-fact under federal law. 

2. Allco Can Show No Injury-In-Fact Under State Law 

Connecticut law is even stronger on this point. In Connecticut, in "the 

context of competitive bidding, it is well established that an unsuccessful bidder on 

a state or municipal contract has no contractual right under the common law that 

would afford standing to challenge the award of a contract. " 2  Elec. Contrs., Inc. v. 

Dep't of Educ., 303 Conn. 402, 412 (2012). "[A] bid, even the lowest responsible 

one, submitted in response to an invitation for bids is only an offer which, until 

accepted by the municipality, does not give rise to a contract between the parties." 

The fact that Fusion Solar, an entity that Allco concedes is a Qualified 
Facility under PURPA, was a successful bidder demonstrates that size did not 

1 

determine success. 
2 Allco asserts that its injury stems from the Commissioner's action under 
Section 6, a state statute. Thus, it is proper for this Court to address standing under 
Connecticut law. 
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Id. An "unsuccessful bidder" in Connecticut, therefore, "has no legal or equitable 

right in the contract. " Id. Like "any other person whose offer has been rejected, 

the disappointed bidder [in Connecticut] has no right to judicial intervention, id., 

and Connecticut courts have been uniform in holding that unsuccessful bidders 

have no standing. Conn. Assoc. Builders & Contrsv. Hartford, 251 Conn. 169, 

178-79 (1999) (citing cases). "Moreover, no [Connecticut] statute grants 

unsuccessful bidders standing to challenge the award of a state contract In 

particular, state and local competitive bidding laws have not been enacted in order 

to protect bidders. " Elec. Contrs., Inc., 303 Conn. at 412. 

There is one limited exception to the foregoing rule in Connecticut; 

disappointed bidders may have standing "where fraud, corruption or favoritism has 

inlfuenced the conduct of the bidding officials or when the very object and 

integrity of the competitive bidding process is defeated by the conduct of . 	. 	. 

ofifcials " Ardmare Constr. Co. v. Freedman, 191 Conn. 497, 504-05 (1983). 

Under the Ardmare exception, disappointed bidders have standing only where they 

allege "the elements traditionally thought to undermine the competitive bidding 

process," including the inconsistent application of bidding requirements, 

discriminatory application of such requirements, or bad faith. Id. at 506. 

Under Connecticut law, Allco's bids were mere offers which, until accepted, 

did not give rise to enforceable contract rights. See Elec. Contrs., Inc., 303 Conn. 
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at 412. As a disappointed bidder, Allco has standing only to assert claims of fraud, 

corruption, favoritism, or conduct by bidding officials that undermined "the very 

object and integrity of the competitive bidding process. " Ardmare Constr. Co., 

191 Conn. at 504-05. Allco makes no such claim and the record below provides no 

support for such a claim. Rather, Allco merely contends that one or more of its 

bids should have been selected instead of the proposals that were selected. As 

such, Allco's claims fall outside ,the limited scope those that may be raised by 

disappointed bidders under both federal and state law. 

3. Allco's "Alternative Theory" Also Fails 

Alternatively, Allco argues that it suffered injury-infact because "the 

procurement will affect the utilities' cost structure in a manner that will cause 

Allco to earn lower profit from future energy sales under PURPA. " App. Br. at 

33-34. This claim similarly fails to state a cognizable injury-in-fact. First, Allco's 

claim that it will be injured in the future ignores the moment at which standing 

must be found to exist: when the complaint is filed. Lujan, 504 U.S. at 571. 

Second, injury-in-fact must be actual or imminent, not conjectural or hypothetical. 

Id. at 560. By definition, Allco cannot state as a fact that it has already suffered 

lower profits from future energy sales. Thus, Allco has suffered no actual injury 
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and Allco's conjecture that future sales might produce less profit is just that, 

conjecture, which is insufficient to show injury-in-fact. Id. 

In sum, Allco's status as a disappointed bidder in a state procurement does 

not and cannot automatically confer standing to challenge the procurement process. 

Under federal law unsuccessful bidders do not suffer injury-in-fact unless they are 

making an APA challenge to federal agency action under a federal statute that 

evinces an express concern for the rights of unsuccessful bidders. Under 

Connecticut law, unsuccessful bidders are denied standing unless fraud, bad faith, 

or other nefarious conduct permeated the bidding process. Allco's alternative 

theory that the procurement caused it actual or imminent injury under PURPA 

must fail, as the injury is merely conjectural, not actual or imminent. Allco has, 

therefore, failed to meet its burden to show that it has suffered injury-in-fact 

B. ALLCO CANNOT ESTABLISH PRUDENTIAL STANDING 

In assessing standing, one looks not only to injury-in-fact, but also to 

"whether the interest sought to be protected by the complainant is arguably within 

the zone of interests to be protected or regulated by the statute or constitutional 

guarantee in question." 3  Assn. of Data Serv. Orgs., Inc. v. Camp, 397 U.S. 150, 

3 Allco's failure to establish a cognizable injury-in-fact makes it unnecessary 
for the Court to reach the question of whether Allco has prudential standing. 
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153 (1970). Allco argues, first, that it "has prudential standing under the 

Supremacy Clause because that constitutional provision imposes no zone-of- 

interest requirement. " App. Br. at 38. Second, Allco argues that its interests are 

arguably within the zone-of-interest of the Federal Power Act. Id. 

In trying to establish prudential standing, Allco abandons its status as an 

unsuccessful bidder in a state contractor selection proceeding, which it uses to 

argue that it suffered injury-in-fact, and relies instead on the Supremacy Clause 

and the FPA's zone of interest. In other words, Allco argues that proceedings 

governed by state law caused it injury-in-fact, but that federal law governs its 

prudential standing. The reason for Allco's inconsistent argument is obvious: 

Section 6 of the Act expresses no concern for the interests of an unsuccessful 

bidder. Indeed, Section 6 explicitly expects there to be unsuccessful bidders and 

makes no provision for their protection, unlike the statutes cited in B.K. 

Instrument. Allco's inconstancy reveals the lfaws in its argument, as its injury 

should not be judged by one standard for injury-in-fact and by another for 

prudential standing. 

Just as fundamentally, the cases on which Allco relies to try to establish 

prudential standing all involved facial conlfict preemption. App. Br. at 39-40 

(citing, e.g., St. Thomas-St. John Hotel & Tourism Assn v. Virgin Islands, 218 F.3d 

Injury-in-fact is part of the "irreducible minimum" that Allco must show to have 
standing. 
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232, 241 (3d Cir. 2000). But no facial conflict exists between the text of Section 6 

and the text of the FPA. Indeed, were such a conlfict to exist, then Allco itself 

would have been precluded from bidding on Section 6 requests for proposals and it 

could not seek the limited relief of re-procurement under Section 6. Absent a 

facial conflict between Section 6 and the FPA, the cases involving that type of 

conlfict cannot help Allco establish standing here. 

Even assuming that Allco could rely on federal law for its zone of interest 

analysis while at the same time relying on state law for its injury-in-fact analysis, 

Allco cannot demonstrate that its alleged interests lie within the zone of interest of 

the FPA. The FPA was not written to protect disgruntled bidders; rather, Congress 

intended "to provide effective federal regulation of the expanding business of 

transmitting and selling electric power in interstate commerce. " New York v. Fed. 

Energy Reg. Comm'n., 535 U.S. 1, 6 (2002). 

In arguing to the contrary, Allco relies on inapposite cases. Allco cites 

Scenic Hudson Preservation Conference v. FPC, 354 F.2d 608, 615-16 (2d Cir. 

1965), for the principle that non-economic interests can form the basis for 

prudential standing. That concept is a non-sequitor in this case, given that Allco 

claims to have suffered economic harm by virtue of being an unsuccessful bidder. 

Further, Scenic Hudson was discussing Article III standing under the case or 

controversy doctrine, not prudential standing. Id. at 615 ("The 'case' or 
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`controversy' requirement of Article III, § 2 of the Constitution does not require 

that an 'aggrieved' or 'adversely affected' party have a personal economic 

interest."). 

Allco cites Louisiana Energy & Power Authority v. FERC, 141 F.3d 364, 

367 n.5 (D.D.C. 1998), for the concept that "market participants possess prudential 

standing under the Federal Power Act and similar regulatory schemes. " App. Br. 

at 43. But prudential standing was not contested in that case, rendering the court's 

comments about it mere dicta. Moreover, Louisiana Energy & Power Authority 

involved a regulatory agency accused of relaxing restrictions on one competitor to 

the detriment of another competitor. The court allowed that the injured competitor 

had prudential standing by virtue of the government's unequally applied regulatory 

restrictions. Nothing like that happened in this case, in which Number Nine, 

Fusion Solar, and Allco's bidders all competed on the same terms. Unlike the facts 

in Louisiana Energy & Power Authority, Allco brings this case to challenge that 

equality of treatment. Allco stretches Louisiana Energy & Power Authority too far 

when Allco equates injury by unfair competition to injury by any competition. 

Allco describes PPL EnergyPlus LLC v. Nazarian, 753 F.3d 467 (4th Cir. 

2014), as preemption case like this one, " and contends that it establishes that 

"market participants like Allco" have prudential standing. App. Br. at 43 (citing 

appeal brief of Maryland Public Service Commission, 2014 WL 413948 (4th Cir. 
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Feb. 4, 2014)). Here too, Allco misses the mark. First, like the Solomon 

defendants who were existing electricity generators and utilities" Order at 10, the 

defendants in Nazarian were existing electricity generators and utilities who stood 

to lose millions of dollars because of Maryland's wholesale energy pricing scheme; 

they were not simply unsuccessful bidders in a state contract proceeding. 

Nazarian, 753 F.3d at 474. Second, Maryland Public Service Commission 

challenged only Article III standing, never mentioning prudential standing. 2014 

WL 413948, at *7. Quite simply, Nazarian offers no support for Allco's claim to 

prudential standing. 

Allco also relies on National Credit Union Administration v. First National 

Bank & Trust Co., 522 U.S. 479. (1998), but that case only ruled that banks had 

prudential standing in a proceeding under the APA to challenge a ruling by the 

National Credit Union Authority that benefitted credit unions to the banks' 

detriment. Id. at 499. The Court ruled that the banks' "interest in limiting the 

markets that credit unions can serve [was] arguably within the zone of interests to 

be protected" under the implementing statute. Id. Conversely, the interests of 

unsuccessful bidders in state agency actions are not within the zone of interests of 

the FPA or Section 6 of the Act, and Allco has not advanced this claim under the 

APA. 
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This case is more akin to a case cited and distinguished by National Credit 

Union. In that case, Air Courier Conference v. Postal Workers, 498 U.S. 517 

(1991), the Supreme Court 

held that the interest of Postal Service employees in maximizing 
employment opportunities was not within the 'zone of interests' to be 
protected by the postal monopoly statutes, and hence those employees 
did not have standing under the APA to challenge a Postal Service 
regulation suspending its monopoly over certain international 
operations. We stated that the purposes of the statute were solely to 
increase the revenues of the Post Office and to ensure that postal 
services were provided in a manner consistent with the public interest. 
Only those interests, therefore, and not the interests of Postal Service 
employees in their employment, were arguably within the zone of 
interests to be protected by the statute. 

National Credit Union, 522 U.S. at 498 (citing Air Courier Conference, 498 

U.S. 517). 

Similarly here, Allco admits that it is injured because of its status as 

an unsuccessful bidder and the loss of a chance to "maximize" project 

completion "opportunities. " Thus, it claims its interests are within the zone 

of interests of the FPA. But the district court, like the Supreme Court in Air 

Courier Conference, accurately noted that "Congress had quite another 

purpose in mind with the enactment of the FPA, which was 'to provide 

effective federal regulation of the expanding business of transmitting and 

selling electric power in interstate commerce. ''' Order at 9 (quoting New 

York, 535 U.S. at 6). 
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Finally, Allco claims standing under PURPA. But Connecticut did 

not conduct this bidding process under PURPA. This procurement was 

conducted under state law, specifically Section 6. PURPA's zone of interest 

is irrelevant to this challenge to a state procurement under a wholly different 

statute. In sum, for the foregoing reasons, Allco fails to show that it has 

prudential standing. 

C. ALLCO CAN OBTAIN NO RELIEF IN THIS CASE 

The third component of Article III Standing is redressability, which means 

that it must be likely, as opposed to speculative, that the plaintiff s injury will be 

redressed by a favorable decision from the court. Luj an, 504 U.S. at 561. 

In arguing that its injury is redressable, Allco deifnes its injury as the 

Commissioner's violation of federal law, specifically PURPA, by "opening the 

procurement up to large generators. " App. Br. at 27. This description of its harm 

is inconsistent with Allco's earlier description of its injury as "its failure to prevail 

in the Commissioner's procurement." Id. at 23. If, as Allco contends, Allco would 

have suffered no injury if it had prevailed in the bidding process, then its injury 

could not have been the Commissioner's putative violation of law but the fact that 

Allco's bid were not selected. 

Regardless of how Allco defines its harm, an order from this Court 

excluding large generators from future procurements could not provide Allco with 
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a remedy. Allco's contention that it would "prevail in a re-procurement, App. Br. " 

at 28, consists of several levels of speculation. First, neither this Court nor state 

law could compel the Commissioner to proceed with a new procurement if the 

current contracts are voided. Section 6 provides that "the commissioner . 	. 	. may 

solicit proposals . 	. 	. [and] if the commissioner finds such proposals to be in the 

interest of ratepayers . . . [he or she] may select proposals . . 	. [and] may direct the 

electric distribution companies to enter into power purchase agreements. " Public 

Act 13-303, § 6 (emphasis added). While Allco presumes that the Commissioner 

would simply go to his previous list and pick the next few projects, that is almost 

certainly not what would happen. In fact, the Commissioner has already instituted 

another bid process, as noted by Allco, App. Br. at 33 n.9, and has completely 

changed the bid procedure. The new bid process is a joint bid process between 

Connecticut, Rhode Island, and Massachusetts. Thus, Allco can do no more than 

guess about whether there would be a future procurement and what form it might 

take. 

Allco's second level of speculation involves what entities would participate 

in such a procurement, were one to occur. Allco can do more than guess at what 

entities might participate, what they would bid, and which, if any, would be 

selected. If, as seems likely, DEEP participates in a multi-state procurement, the 

list of participants will likely be larger than the number of bidders in this case. The 
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increase in bidders alone reduces the chances that Allco would prevail. There is no 

way to know what the bidders in such a hypothetical future procurement would 

bid. 

Allco argues that it "can establish standing based on the predicted behavior 

of executive officials, even if that behavior is not guaranteed," and that because 

DEEP has "already conducted one procurement under Section 6, [this] 

demonstrates a predisposition to conduct another one. " App. Br. at 30, 32. The 

multi-state procurement that DEEP has commenced undermines this contention. 

And the cases on which Allco relies provide no support. First, Allco cites Utah v. 

Evans, 536 U.S. 452 (2002), for the proposition that a plaintiff has standing to 

challenge an agency's action if it is "'substantially likely' that the Executive 

Branch would abide by the new report. " In that case, the Supreme Court explained 

that, if it ruled a census report unconstitutional, the Census Bureau would issue a 

new report and the executive branch officials would be likely enough to follow the 

law on that new report to satisfy the redressability requirement of standing. Id. at 

463-64. But in Utah v. Evans, the Census Bureau would have been required to 

issue a new census report if the original report had been found unconstitutional, 

and the executive branch would have been legally required to act on the new 

census report. In contrast, DEEP would be under no obligation to conduct a new 

procurement, were this Court to reverse, and DEEP has broad discretion to 
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restructure the bid process even if he decided to pursue a new procurement. 

Indeed, the new joint bid process between Connecticut, Rhode Island, and 

Massachusetts proves the point. DEEP has a latitude to operate that the executive 

branch officials in Utah v. Evans simply did not. 

Allco's reliance on Monsanto Co. v. Geertson Seed Farms, is similarly 

misplaced. 561 U.S. 139 (2010). In Monsanto, a federal agency had ordered the 

deregulation of genetically modified alfalfa, finding such deregulation to be in the 

public interest. The district court vacated the agency's order, and the court of 

appeals affirmed. Id. at 146-49. The Supreme Court ruled that Monsanto had 

standing to challenge vacatur of the agency's action because, if the district court's 

vacatur was overturned, there was a "strong likelihood" that the agency would 

simply re-implement the policy they implemented in the first place. Id. at 152. 

The Court's conclusion in Monsanto stands in stark contrast to this case. If DEEP 

is ordered not to accept bids from facilities larger than 80 MW, it will not be able 

to implement the policy it originally sought but will have to modify the bid process 

significantly to conform to this Court's order. Hence, unlike Monsanto, there is no 

likelihood that DEEP will simply re-implement the policy he implemented in the 

first place. Indeed, DEEP has already changed his procedure by participating in a 

multi-state procurement. The facts demonstrate that Allco's reliance on Monsanto 

is misplaced. 
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In sum, Allco's claimed injury is not redressable by this Court because it is 

not likely that the Commissioner would repeat same procurement process. To the 

contrary, the facts demonstrate a likelihood the Commissioner would adopt a 

significantly different process with results that Allco cannot predict. For this 

reason, it is pure speculation that an order by this Court would redress Allco's 

claimed injury. Therefore, Allco lacks standing. 

II. ALLCO FAILS TO STATE A COGNIZABLE PREEMPTION CLAIM 

Even if Allco does not lack standing for the reasons detailed above, Allco 

failed to state a claim on which relief can be granted, and the District Court 

properly dismissed. As the party asserting preemption, Allco had the burden of 

proving its claim. Entergy Nuclear Vermont Yankee, LLC v. Shumlin, 733 F.3d 

393, 414 n.21 (2d Cir. 2013) (citing Silkwood v. Kerr—McGee Corp., 464 U.S. 238, 

255 (1984)). Allco failed to meet this burden as a matter of law. First, as a general 

matter, Public Act No. 13-303, Section 6 and the DEEP procurement constitute 

regulation in an area firmly reserved to the states. Second, Allco's claims ignored 

the role of bidders and EDCs in determining the contract terms and conditions, and 

the factors other than cost that DEEP considered in arbitering the bidding process. 

Third, Allco's claims were unripe and the district court could not have provided 

the relief that Allco sought. 
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A. DEEP'S PROCUREMENT WAS AN APPROPRIATE 
EXERCISE OF STATE AUTHORITY 

Federal courts have established a strong presumption that a state's statutory 

and regulatory process are not preempted. See New York State Conference of Blue 

Cross & Blue Shield Plans v. Travelers InsCo., 514 U.S. 645, 654 (1995). ("[W]e 

have never assumed lightly that Congress has derogated state regulation, but 

instead have addressed claims of pre-emption with the starting presumption that 

Congress does not intend to supplant state law"); accord Abdu-Brisson v. Delta 

Air Lines, Inc., 128 F.3d 77, 83 (2d Cir. 1997). This presumption against 

preemption applies with added force if "state action [occurs] in fields of traditional 

state regulation." Travelers Ins., 514 U.S. at 655; accord Liberty Mut. Ins. Co. v. 

Donegan, No. 12-4881-cv, 2014 WL 401708at *7-8 (2d Cir. Feb. 4, 2014). 

Regulating the procurement activities of state-jurisdictional utilities is one such 

area of traditional state authority. See, e.g., Pac. Gas & Elec. Co. v. State Energy 

Res. Conservation & Dev. Comm'n, 461 U.S. 190, 205 (1983) ("[T]he States retain 

their traditional responsibility in the field of regulating electrical utilities for 

determining questions of need, reliability, cost and other related state concerns."); 

Ark. Elec. Co-op. v. Ark. Pub. Serv. Comm'n 461 U.S. 375, 377 (1983) ("[T]he , 

regulation of utilities is one of the most important of the functions traditionally 

associated with the police power of the States."). Similarly, environmental 
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considerations are a traditional and legitimate area of state regulation, 4  and the 

Federal Energy Regulatory Commission ("FERC") has recognized state authority 

with respect to renewable energy credits. See, e.g., WSPP Inc., 139 FERC ¶ 

61,061, at PP 18, 21, 24 (2012). 

The Federal Power Act governs sales of electric power at wholesale, and 

transmission. 16 U.S.C. § 824(b)(1). It specifically excludes FERC from regulating 

generation facilities, id., and it leaves existing state authority intact. 16 U.S.C. § 

824(a). Further, this Court and FERC have secured for the states a broad authority 

to direct the generation mix of state-jurisdictional utilities. Indeed, in Entergy 

Nuclear Vermont Yankee, this Court explained: 

[S]tates have broad powers under state law to direct the planning 
and resource decisions of utilities under their jurisdiction. States 
may, for example, order utilities to build renewable generators 
themselves, or . . . order utilities to purchase renewable generation. 

[T]he Vermont Legislature can direct retail utilities to 
purchase electricity from an environmentally friendly power 
producer in California 
so chooses. 

. 	. 	. 

or a cogeneration facility in Oklahoma, if it 

Exxon Mobil Corp. v. EPA, 217 F.3d 1246, 1255 (9th Cir. 2000) ("Air 
pollution prevention falls under the broad police powers of the states, which 
include the power to protect the health of citizens in the state. Environmental 
regulation traditionally has been a matter of state authority."); see also Mass. v. 
Dep't of Transp., 93 F.3d 890, 894 (D.C. Cir. 1996); Nat'l Solid Wastes Mgmt. 
Ass 'n v. Killian, 918 F.2d 671, 676 (7th Cir. 1990), aff'd sub nom. Gade v. Nat'l 
Solid Wastes Mgmt. Ass 'n 505 U.S. 88 (1992); In re Methyl Tertiary Butyl Ether 

4 

, 
("MTBE') Prods. Liab. Litig., 175 F. Supp. 2d 593, 612 (S.D.N.Y. 2001). 
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733 F.3d at 417 (citation and quotations omitted; emphasis added); accord S. Cal. 

Edison Co, 71 FERC ¶ 61,269, at 62,080 (1995) ("states have broad powers . . . to 

direct the planning and resource decisions of utilities under their jurisdiction. 

States may . . . order utilities to build renewable generators themselvesor . 	. 	. 

assuming state law permits, may order utilities to purchase renewable 

generation."). 

The Department of Justice and FERC reaffirmed their recognition of the 

significant authority preserved to the states to regulate the areas of energy 

generation in PPL Energyplus, LLC v. Solomon, 766 F.3d 241 (3d Cir. 2014). 

Brief for the United States and the Federal Energy Regulatory Commission as 

Amici Curiae, PPL EnergyPlus, LLC v. Solomon, No. 13-4330 (3d Cir. Mar. 20, 

2014). Although FERC and the DOJ argued that the program at issue in that case 

had impermissible "price-suppressive and distorting effect on . 	. 	. wholesale 

capacity market prices," United States Brief at 9, the agencies narrowly 

distinguished such circumstances and emphasized that a regulatory program is not 

preempted "to the extent that it directs procurement of certain generation resources 

or incentivizes new resources through economic (or non-economic) subsidies, 

provided those incentives do not directly interfere with the competitive operation 

of the [FERC]-regulated regional wholesale market. " Id. at 9-10. 
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The Third Circuit's decision in Solomon, even as it ruled that the program 

was preempted, recognized the important authority reserved to the states. "The 

states may select the type of generation to be built — wind or solar, gas or coal — 

and where to build the facility. . . . The Federal Power Act grants FERC exclusive 

control over whether interstate rates are 'just and reasonable,' but FERC's 

authority over interstate rates does not carry with it exclusive control over any and 

every force that influences interstate rates. Unless and until Congress determines 

otherwise, the states maintain a regulatory role in the nation's electric energy 

markets. Today's decision does not diminish that important responsibility" 766 

F.3d at 255. 

Section 6 of the Act, as a provision that empowers a state agency to require 

state-jurisdictional utilities to procure certain renewable generation, fits squarely 

within the scope of regulatory authority reserved to the states. Furthermore, 

Section 6 is an implementation of Connecticut's renewable portfolio standard. By 

allowing DEEP to direct utilities to procure up to 4 percent of their load from 

specified renewable resources, Section 6 has the effect of a small, stand-alone 

renewable portfolio standard. FERC has accommodated such state renewable 

portfolio standard regulation, as supported by the courts. See, e.g., Ill. Commerce 

Comm ' n v. FERC, 721 F.3d 764, 771 (7th Cir. 2013) (noting that "[e]very state in 

MISO's region except Kentucky . . . encourages or even requires utilities to obtain 
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a specified percentage of their electricity supply from renewable sources, " and 

generally upholding a FERC-approved tariff that the Court acknowledged is 

"mainly intended to finance the construction of transmission lines for electricity 

generated by remote wind farms"). 

B. ALLCO'S ALLEGATIONS FAIL TO 
SUPPORT ITS PREEMPTION CLAIM 

Allco dramatically mischaracterizes this case by portraying it as a simple 

selection of a rate by DEEP. This mischaracterization is evident within the four 

corners of Allco's Amended Complaint, and it may properly be considered in 

connection with a motion to dismiss. See Vladimir v. Bioenvision Inc., 606 F. 

Supp. 2d 473, 483-84 (S.D.N.Y. 2009) ("[I]t is appropriate for the Court to 

consider 'any written instrument attached to [the complaint] as an exhibit or any 

statements or documents incorporated in it by reference '"), aff'd sub nom. 

Thesling v. Bioenvision, Inc., 374 F. App'x 141 (2d Cir. 2010). Further, "[a] court 

considering a motion to dismiss may begin by identifying allegations that, because 

they are mere conclusions, are not entitled to the assumption of truth." Ashcroft v. 

Iqbal, 556 U.S. 662, 664 (2009). Allco's conclusory assertions that DEEP "fixed 

the price," are undermined by the documents that Allco itself submitted. This is 

categorically insufficient to survive a motion to dismiss. 

Under Section 6 of the Act, the bidders proposed prices — not DEEP. See 

Am. Compl., Exh. A at 8-9, App. A32-A33; Exh. C at 3, App. A57. The PPAs 
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provide that the bidders — including Number Nine and Fusion Solar — had to obtain 

market-based rate approval from the FERC. See Am. Compl., Exh. D at 17-18, § 

3.5(l), App. A99-A100. 5  Number Nine and Fusion Solar, and presumably every 

other bidder, deliberated internally to determine a bid price that would be viable 

and competitive. Then, DEEP evaluated the bids on a variety of price and non- 

price elements, consistent with the traditional authority of states to direct how 

jurisdictional utilities obtain generation. These considerations included project 

size, site control, the project's likelihood of meeting the proposed commercial 

operation date, and contribution to reliability, among other considerations. See 

Am. Compl., Exh. A at 5-9, 21-23 App. A29-A33, A45-A47; Exh. C at 4-6, 8-9, , 

App. A58-A60, A62-A63. At the conclusion of that process, six leading bidders 

engaged in bilateral negotiations with the EDCs over the commercial terms of the 

agreement. See Am. Compl. Exh. A at 11, App. A35. At the conclusion of these 

bilateral negotiations, and only at their conclusion, Number Nine and Fusion Solar 

were selected. 

Allco's assertion that DEEP unilaterally "fixed" a rate, see Am. Compl. 

16, 80, 85, 86, App. A6, A18-A19, is simply contradicted by the facts evident in 

Allco's Amended Complaint. Aspiring sellers proposed their prices. This is the 

Although the PPA included with Allco's complaint is the PPA between 
Fusion Solar and Connecticut Light and Power, the PPA language is identical in 
Number Nine's PPAs with Connecticut Light and Power and United Illuminating. 

5 
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opposite of DEEP unilaterally determining a rate. Allco's entire case hinges on its 

mischaracterized version of the facts. 

Importantly, such seller price proposal is entirely consistent with FERC's 

"market-based rate" regulatory regime, see Order No. 697, which allows sellers 

that lack market power to offer and negotiate prices for wholesale sales at market 

rates. See Mont. Consumer Counsel v. FERC, 659 F.3d 910, 922-23 (2011) 

(upholding Order No. 697). DEEP's auction process also parallels a utility- 

administered competitive solicitation process. 

Far from subverting the federal regulatory regime, DEEP's procurement 

complies with it by requiring successful bidders to apply for market-based rates 

from the FERC, as required by their PPAs. See Am. Compl., Exh. D at 17-18, § 

3.5(l), App. A99-A100. FERC, and not DEEP, will determine whether Number 

Nine and Fusion Solar may permissibly make sales to the EDCs at the negotiated 

rates recited in the PPAs. Specifically, consistent with its market-based rate 

regime, FERC will determine whether or not Number Nine and Fusion Solar 

possess market power; if so, then Number Nine and/or Fusion Solar will need to 

mitigate that market power or lose the benefit of the DEEP procurement. If, more 

probably, FERC determines that Number Nine and Fusion Solar lack market 

power, then they will be granted market-based rate authority and will make sales to 

the EDCs consistent with the DEEP procurement, their PPAs, and their FERC- 
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issued market-based rate authorization. FERC has approved of this sequence of 

approvals in connection with similar complaints: 

Cape Wind indicates that its rates will be filed with [FERC]. 
Complainants will have the opportunity to intervene in any 
proceeding seeking [FERC] approval of those rates There is, 
however, no requirement in the FPA or the [FERC's] regulations 
that the rates be filed before a retail filing 

Californians for Renewable Energy, Inc., (Care) v. Nat'l Grid, 137 FERC 

61,113, at 33 (2011), reh'g denied, 139 FERC 61,117 (2012). Thus, sales to the 

EDCs by Number Nine and Fusion Solar will occur under the auspices of, and not 

with disregard to, FERC's rate regulatory regime. 

Furthermore, in asserting that DEEP "fixed" wholesale pricing, Allco simply 

ignores the fact that bidders and the EDCs engaged in bilateral negotiations with 

respect to the commercial terms of the PPAs. Allco has the burden of proof, see 

Entergy Nuclear Vermont Yankee, 733 F.3d at 414, but has not claimed and 

cannot claim that the bidders and the EDCs could not negotiate price and price- 

related commercial terms. In fact, nothing in the statute or DEEP's 

implementation prohibited the bidders and the EDCs from negotiating price and 

price-related terms, or from negotiating the numerous other terms and conditions 

that can affect the effective price of power under a contract. To be clear, the 

commercial terms of the contracts were negotiated between bidders and EDCs, and 
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this further demonstrates that pricing was established between bidders and EDCs 

not DEEP. App. A63-A64. 

This bilateral contract negotiation is entirely consistent with the principles 

articulated by the DOJ and FERC, in their joint submission to the U.S. Court of 

Appeals for the Third Circuit in PPL Energyplus v. Solomon. In particular, the 

New Jersey program at issue in that case guaranteed generation developers the 

difference between the prevailing market rate in the PJM Interconnection, L.L.C. 

organized market, and a state-sanctioned incentive rate. 766 F.3d 251-53. By 

insulating the generator from the market, the Department of Justice and FERC 

argued, the state interfered impermissibly with competition. Id. In stark contrast, 

in this case, the agreements were negotiated bilaterally between bidders and the 

EDCs, separate and apart from the operation of the organized market. Moreover, 

instead of being guaranteed some explicit bonus by DEEP, bidders proposed their 

prices in a competitive procurement based on the economics of their individual 

projects. Rates set in this manner present none of the problems identified by the 

United States and FERC in the United States Brief. See ISO New England Inc., 

135 FERC ¶ 61,029, at P 170 (2011), order on reh'g & clarification, 138 FERC 

61,027 (2012) (noting that FERC is not concerned about state incentive policies, 

but "accompanying price constructs that result in offers into the ... market from 

these resources that are not reflective of their actual costs"). 
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Indeed, the Third Circuit's description of the program at issue in Solomon 

highlights how different DEEP's procurement is from New Jersey's. There, the 

state guaranteed each generator a fixed price for the energy that it would sell. 766 

F.3d at 252. The state established the price; it was not the subject of bilateral 

negotiations of the generators and the EDCs. Id. Contrary to New Jersey's 

program, in which the state ensured that the generators would receive a price that 

the state had set and "not solely the auction price that [the generators] would have 

otherwise received," id. at 252-53, Number Nine and Fusion Solar only receive the 

price that they bid and negotiated with the EDCs under the DEEP procurement. 

This fundamental difference between the procurement programs in New Jersey and 

Connecticut constitutes the difference between a program that exceeds the 

traditional role of the states, as in New Jersey, and one that remains well-within 

that authority, as in Connecticut. 

Allco also gives short shrift to the fact, again evident in its Amended 

Complaint, that DEEP's consideration of bidders ran to numerous non-price factors 

related to the state's traditional authority to regulate the sources of generation of its 

jurisdictional utilities. App. A62-A63. As indicated above, DEEP's 

environmental considerations are a legitimate area of state regulation, 6  and FERC 

6 See supra note 4. 
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has recognized state authority with respect to renewable energy credits. WSPP, 

139 FERC 61,061 at 18, 21, 24. 

Most states have renewable portfolio standards, 7  and Connecticut is not 

unique in providing a mechanism for the State to consider the costs of various 

proposals. 8  If states are foreclosed, as Allco suggests, from considering bidder- 

proposed costs and winnowing down proposals based on the same, then the ability 

of states to effectively consider projects to meet their renewable portfolio standards 

would be severely limited. In this connection, it should be noted that bidders 

proposed 47 projects in response to DEEP's request for proposals. App. A58. 

Judicial and FERC precedent does not require states to blind themselves to the 

respective costs of numerous potential projects in administering their renewable 

portfolio standards,9  and such a position would conlfict with precedents 

Database of State Incentives for Renewables and Efficiency (DSIRE), 
Summary Maps: Renewable Portfolio Standard Policies (Mar. 2013), available at 
http://www.dsireusa.org/documents/summarymaps/RPS_map.pdf;  Database of 
State Incentives for Renewables and Efficiency (DSIRE), Rules, Regulations & 

7 

Policies for Renewable Energy, available at 
http://www.dsireusa.org/summarytables/rrpre.cifn  (last visited Apr. 15, 2014). 
8 See, e.g., Order Modifying Renewable Portfolio Standard Program 
Eligibility Requirements, Retail Renewable Portfolio Standard (RPS), Case 08-E-
0188, at 2 (N.Y. Pub. Serv. Comm'n, May 22, 2013), order granting in part and 
denying in part a petition for rehearing (N.Y. Pub. Serv. Comm'n, Dec. 23, 2013) 
("NYSERDA employs a scoring system for each solicitation comprised of two 
evaluation components totaling 100 points: bid price (70 points), and expected 
economic benefits to New York State (30 points)"). 
9 Cf. Pac. Gas & Elec., 461 U.S. at 205 ("[T]he States retain their traditional 
responsibility in the field of regulating electrical utilities for determining questions 
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sanctioning the rights of states to direct intra-state procurement and to implement 

renewable portfolio standards. 

In all, the exhibits to Allco's Amended Complaint reveal that bidders 

proposed their prices; that bidders and EDCs had an opportunity to negotiate the 

terms and conditions of the PPAs, including price-related terms and conditions; 

that DEEP narrowed down bidders based on cost as well as a variety of other state 

regulatory considerations; and that in all events the PPAs will be subject to 

FERC's market-based rate regime. Against these facts, Allco's assertion that 

DEEP impermissibly "fixed" the price amounts only to a "threadbare recital[] of a 

cause of action's elements," Ashcrotf, 556 U.S. at 663, undermined by Allco's 

exhibits and not entitled to a presumption of truth. Allco's Amended Complaint, 

considered in view of the documents submitted with it, fails to state a claim for 

preemption under the Federal Power Act. Accordingly, Allco's Amended 

Complaint was properly dismissed and the judgment should be affirmed. 

of . . . cost and other related state concerns."); see also Promoting Wholesale 
Competition Through Open Access Non-Discriminatory Transmission Services by 
Public Utilities,. Recovery of Stranded Costs by Public Utilities and Transmitting 
Utilities, Order No. 888, 1991-1996 FERC Stats. & Regs., Regs. Preambles 
¶ 31,036, at 31,782 n.544 (1996) (assuring states that a FERC rule "will not affect 
or encroach upon state authority in such traditional areas as 
demand-side decisions"). 

. . . utility buy-side and 
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C. ALLCO'S CLAIM AGAINST DEEP WAS UNRIPE, 
BROUGHT IN THE WRONG FORUM, AND COULD 
NOT DISRUPT PRIVATE AGREEMENTS 

In Entergy Nuclear Vermont Yankee, Entergy Nuclear Vermont Yankee 

challenged the State of Vermont's efforts to establish a cap on the price of 

wholesale power sales that Entergy Nuclear Vermont Yankee ("Entergy") could 

make under FERC's market-based rate regime. Entergy Nuclear Vermont Yankee, 

733 F.3d at 443. This Court affirmed the district court's determination that 

Entergy claim was unripe, noting in relevant part that "Entergy has not sought a 

determination from FERC about whether the terms of such a PPA would violate 

the market-based tariff." Id. at 433. The court further observed: 

Because FERC has the exclusive jurisdiction to determine just and 
reasonable wholesale rates or to insure that agreements affecting 
wholesale rates are reasonable, Entergy's recourse should be first 
to FERC to determine whether the PPA—if and when executed 
complies with this standard. 

Id. (quotations and citation omitted; emphasis added). Accordingly, the Court 

ruled that Entergy Vermont's claim was unripe. 

Just as in Entergy Nuclear Vermont Yankee, sales by Number Nine and 

Fusion Solar will occur pursuant to a FERC-issued market-based rate 

authorization. Entergy Nuclear Vermont Yankee counsels that Allco's claim is 

premature and brought in the wrong forum: Number Nine and Fusion Solar have 
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not yet sought its market-based rate authorization, and Allco has not presented its 

grievance to FERC. 

Finally, even if Allco had succeeded in demonstrating that DEEP 

impermissibly "fixed" wholesale power rates (and it has not), Allco dramatically 

overreaches with its suggestion that this Court void the bilateral, privately 

negotiated contracts between Number Nine and Fusion Solar and the EDCs. Am. 

Compl., Prayer for Relief 1(b); see also id. VIT 26, 89, App. A8, A19, A22. 

Although Allco has sued DEEP, Allco has identified no necessary future action by 

DEEP, and indeed DEEP's role in the procurement is ended. All that remains is 

for Number Nine and Fusion Solar to perform their bilateral, private agreements 

with the EDCs. This is what Allco truly seeks to prevent. 

Courts have long recognized the legitimacy and importance of bilaterally 

negotiated contracts for power, and have adopted the Mobile-Sierra presumption of 

justness and reasonableness l ° as a hurdle for parties like Allco seeking to invalidate 

them !' See Morgan Stanley Capital Grp. Inc. v. Pub. Util. Dist. No. 1 of 

Snohomish Cnty., Wash., 554 U.S. 527, 550-51 (2008) ("under the Mobile—Sierra 

presumption, setting aside a contract rate requires a finding of unequivocal public 

United Gas Pipe Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332 (1956) 
("Mobile"), and FPC v. Sierra Pac. Co., 350 U.S. 348 (1956) ("Sierra"). These 
two cases were decided on the same day and together give rise to what has become 

io 

known as the "Mobile—Sierra Doctrine." 
Lnaguage invoking the protection of the Mobile-Sierra presumption appears 

in Section 19.4 of the PPAs. 
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necessity . 	. 	. or extraordinary circumstances . 	. 	. 	. ") (quotations and citations 

omitted); NRG Power Mktg., LLC v. Me. Pub. Utilities Comm'n 558 U.S. 165, 176 , 

(2010) (holding that Mobile-Sierra "is not limited to challenges to contract rates 

brought by contracting parties[, but] applies, as well, to challenges initiated by 

third parties."). Allco has failed to confront the Mobile-Sierra presumption, much 

less explain how "unequivocal public necessity" requires the abrogation of 

contracts between Number Nine and Fusion Solar and the EDCs. For this 

independently sufficient reason, its Amended Complaint must be dismissed. 
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CONCLUSION 

Allco lacks standing to pursue its claims in this action. Further, Allco has 

failed to state a claim of preemption upon which relief can be granted. For these 

reasons, the judgment should be affirmed. 
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