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INTRODUCTION
New Jersey enacted the LCAPP Act to procure the construction of new,
environmentally friendly power plants to meet the needs of its citizens by affording
successful bidders a form of revenue guarantee, underwritten by ratepayers, to help
pay for and facilitate that new construction. It conducted a competitive
procurement for the new plants focusing on, among other things, those bids with
the lowest proposed revenue requirements and which, therefore, required the
lowest payments to be made over fifteen years. The winning bidders then entered
into long-term contracts with New Jersey’s four electric distribution utilities,
pursuant to which the plants would be constructed in exchange for such payments.
See N.J. Bd. of Pub. Utils. v. FERC, No. 11-4224, slip op. at 32 (3d Cir. Feb. 20,
2014) (“NJBPU”).
From Appellees’ brief, one would hardly know that the LCAPP Act had
anything to do with financing and building new power plants. Appellees proceed
on the pretense that New Jersey has inexplicably decided to start directly
regulating interstate electrical capacity sales. They argue this even though the
SOCAs themselves embody no purchase and sale transaction, and set no rate or
charge. And there is no earthly reason why the State would want to require its
ratepayers to supplement the revenues that a generating facility obtains from
selling its capacity in the market except to serve some public purpose, such as

facilitating the construction of much needed new power plants and the
development of more reliable, efficient energy production.
The hook for Appellees’ argument is the benchmark used in the SOCAs to
determine the extent of the State’s financial support for the new construction. The
supplemental payment is based on the difference between the bidder’s revenue
requirement as bid and what it actually obtains by selling its capacity in the FERCsupervised interstate market. Appellees’ hook cannot support their preemption
claim.1
With respect to field preemption, Appellees have not come close to showing
a clear and manifest purpose of Congress or FERC to preempt New Jersey’s
program. The SOCAs’ third-party subsidies are not rates or charges within
FERC’s jurisdiction. But even if the SOCAs were subject to FERC’s jurisdiction,
that would simply render them subject to FERC’s authority. It would not render
them an impermissible intrusion on FERC’s authority.
There is no conflict preemption because FERC has expressly recognized that
state-subsidized new generation capacity, including New Jersey’s, can participate
in FERC’s markets without impairing those markets, and has taken various steps to
ensure the legitimacy of such participation.

1

Appellees are primarily holders of existing generation resources that benefit from
limiting new entry.

2

Finally, Appellees’ novel Commerce Clause argument leads nowhere. The
procurement involved no discrimination against out-of-state interests. Businesses
from any State were invited to compete to build the new power plants, with no
overt or practical preference for New Jersey businesses in the procurement process.
There is no impermissible discrimination in New Jersey’s considering the benefits
to its citizens when it decided whether and where to help facilitate the financing
and construction of new power plants, or in New Jersey’s wanting the plant to be
built near where the need was greatest. In any event, the record shows that no
proposed out-of-state project was rejected based on the “benefit” to the State
selection criterion to which Appellees object.
ARGUMENT
I.

WHETHER FERC-JURISDICTIONAL OR NOT, THE SOCAS ARE
NOT “FIELD PREEMPTED.”
As demonstrated in CPV’s opening brief, the SOCAs are either (a) not

FERC-jurisdictional at all, which is Appellants’ view; or (b) FERC-jurisdictional,
in which case, because they are subject to FERC’s authority, they cannot usurp that
authority.
Appellees offer various theories why the SOCAs should be deemed to
establish rates subject to FERC’s jurisdiction. Appellees’ arguments fail at every
level, linguistic and practical, and FERC itself has never suggested that it has
jurisdiction over the type of payments at issue here. The SOCAs are exactly what

3

they seem to be: contracts that provide supplemental payments, if necessary, to
successful bidders to ensure the long-term revenue stream necessary to finance
new construction. They do not set rates or charges in connection with interstate
sales of capacity. They do not invade FERC’s rate-approval authority, and they are
not preempted.
On the other hand, even if the SOCAs are subject to FERC’s jurisdiction,
they do not improperly invade that jurisdiction. If they are subject to FERC’s
jurisdiction, FERC may approve them, disapprove them, or modify them as it
deems proper under section 205 of the Federal Power Act (“FPA”), 16 U.S.C.
§ 824d, and they are not preempted.
Because under either scenario, the LCAPP Act is not preempted, there
should be no need to decide the FERC-jurisdiction issue in this case.
A.

The SOCAs Do Not Establish Rates And Charges For Interstate
Sales Of Capacity.
1.

The LCAPP program is plainly within the scope of New
Jersey’s traditional authority under the FPA.

As described in CPV’s opening brief, the FPA, as amended, divides
responsibility between FERC and the States. FERC has exclusive jurisdiction to
approve rates and charges involving interstate sales by electric generators. But the
FPA preserves the States’ authority over retail rates, over the purchasing decisions
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of their own EDCs, and over the adequacy and reliability of electric supply,
including creation of new generating capacity. CPV Br.-23-25.
Because the States’ and FERC’s spheres of authority necessarily interact,
FERC may occasionally craft its programs to accommodate those of the States; the
States may properly develop theirs to recognize FERC’s. Here, New Jersey
structured its incentives for new power plant construction against the backdrop of
the FERC-regulated interstate capacity market, honoring FERC’s market and open
transmission initiatives. It insisted that the selected generators participate in that
market, while providing financial incentives for new construction through a
subsidy/rebate mechanism. FERC, for its part, ensured that its market rules would
permit the new generators to participate in PJM’s structured capacity market
without compromising that market, notwithstanding any “subsidy.” See NJBPU,
No. 11-4224, slip op. at 55 (FERC “permit[ted] states to develop whatever capacity
resources they wish, and to use those resources to any extent that they wish, while
approving rules that prevent the state’s choices from adversely affecting wholesale
capacity rates.”).
While the adequacy of electric supply is a national imperative, Congress has
continued to rely on States to ensure that new power plants are built. FERC has

5

been denied direct authority over such construction.2 Similarly, States retain
authority over retail rates and over their own EDCs.
2.

New Jersey has not ceded its responsibility or historic
power to ensure that needed generation capacity is created.

While conceding that States traditionally were responsible for ensuring that
adequate electric generating capacity was created, Appellees argue that in
departing from the vertically integrated utility structure, some States, including
New Jersey, “ceded much of their traditional regulatory authority over generation.”
Appellees’ Br.-7. There is no support for that position. Ensuring that new power
plants are built remains a matter of pressing importance. Though the industry
structure has changed, the legal framework has not: neither FERC nor PJM has any
authority over the building of power plants; that authority resides, as it always has,
with the States.
In restructuring its utility industry, New Jersey explicitly sought to take
advantage of the newly created market structure and enhanced competition. But
contrary to Appellees’ suggestion (Appellees’ Br.-7-8, 27), a decision to
de-regulate generation to a degree cannot be equated with ceding ultimate authority
over generation, in particular, as to the need to construct such generation. States

2

Because market signals may, “at least in theory, incentivize the development of
new generation resources,” NJBPU, No. 11-4224, slip op. at 21, FERC may
indirectly contribute to ensuring that sufficient generation capacity is created.
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can both benefit from an improved, competitive market, as encouraged by FERC,
and continue to exercise their traditional power to promote new generation, even if
the mechanisms they use may have to be adapted to the new industry structure. Of
course, even had the State wished to cede direct authority over generation to
FERC, FERC is barred by the FPA from taking up such an offer.
In approving PJM’s Minimum Offer Price Rules (“MOPR”), FERC
recognized the States’ continuing role in supporting new generation. The original
2006 MOPR rules contemplated a blanket exemption for state-sponsored new
generation resources – an explicit recognition of the States’ responsibility to ensure
adequate electricity supply. See NJBPU, No. 11-4224, slip op. at 29 (MOPR
exempted any “resource being developed in response to a state regulatory or
legislative mandate to resolve a projected capacity shortfall.”). When subsequently
revised, the MOPR exception still accounted for New Jersey’s SOCA-supported
new generation capacity, providing that a state-subsidized new generator that
satisfied the rules “should be permitted to participate in the auction regardless of
whether it also receives a subsidy.” JA-518 (PJM Interconnection, L.L.C., 135
FERC ¶ 61,022 at P 177 (2011)). Indeed, the entirety of FERC’s efforts to address
the participation of SOCA-supported generators in the RPM auction would have
been unnecessary if FERC viewed support of new generation as beyond the States’
powers or as an impermissible intrusion on FERC’s authority.

7

3.

Both the strong presumption against preemption and
admonitions against expansive interpretations of FERC
authority apply here.

As described in CPV’s opening brief, both the presumption against
preemption and the judicial practice of avoiding unnecessarily broad constructions
of FERC jurisdiction at the States’ expense should guide the Court in determining
a central issue here: whether the particular exercise of State power reflected in the
LCAPP Act improperly intrudes on any power exercised by FERC.
The presumption against preemption applies here with full force. As
explained above, see supra Section I.A.2, States retain their traditional
responsibilities and authority under the FPA.3
In fact, the general caution against finding preemption in areas of traditional
state authority has special force in connection with the FPA, where Congress
expressly preserved state authority and contemplated a system of interlocking
responsibility, divided among the States and FERC. In these circumstances, courts
are admonished to “take seriously the lines Congress drew in establishing a dual
regulatory system,” Nw. Cent. Pipeline Corp. v. State Corp. Comm’n, 489 U.S.
3

Appellees cite United States v. Locke, 529 U.S. 89, 94 (2004) (federal authority
over maritime commerce), and Buckman Co. v. Plaintiffs’ Legal Comm., 531 U.S.
341, 347-48 (2001) (federal authority over claims federal agency was defrauded),
for the notion that this case does not involve the exercise of traditional state powers
because it involves state regulation in a federal field, the “wholesale electricity
market.” Appellees’ Br.-23. But Appellees’ argument assumes its conclusion: the
question here is whether New Jersey has, in fact, invaded that field.

8

493, 513 (1989), and to avoid extravagant interpretations of FERC authority at the
expense of the States’ preserved powers, see id. at 512.
Appellees assert that cautionary principles developed under the Natural Gas
Act (“NGA”) do not apply here because the similarity between the NGA and FPA
is limited to “certain provisions,” and the relevant provisions – section 1(b) of the
NGA and section 201(b) of the FPA – are not identical. Appellees’ Br.-26. But
after reviewing the history of the two Acts, the “Supreme Court has held that the
Natural Gas Act and the Federal Power Act are ‘in all material respects
substantially identical,’ and constructions of one are authoritative for the other.”
Tenn. Gas Pipeline Co. v. FERC, 860 F.2d 446, 454 (D.C. Cir. 1988) (quoting
FPC v. Sierra Pac. Power Co., 350 U.S. 348, 353 (1956)).4 And the Court
specifically applied this principle to section 201(b) of the FPA. In FPC v.
Southern California Edison Co., 376 U.S. 205, 211-16 (1964), the Court
interchangeably used FPA and NGA precedents in construing section 201(b). The
Court described the acts’ intertwined development and stated that they “grew out
of the same judicial history.” Id. at 211. With specific reference to the overlap
with “the part of the Federal Power Act with which we are here concerned,” the

4

See also Ark. La. Gas Co. v. Hall, 453 U.S. 571, 577 n.7 (1981); Transmission
Access Policy Study Grp. v. FERC, 225 F.3d 667, 686 (D.C. Cir. 2000), aff’d sub
nom. New York v. FERC, 535 U.S. 1 (2002).
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Court stated: “§ 201(b) of the Power Act has its counterpart in § 1(b) of the Gas
Act.” Id. at 211-12.
The Court’s decision was well founded. Each statute circumscribes FERC
authority using the phrase “and shall not apply to any other.” 15 U.S.C. § 717(b);
16 U.S.C. § 824(b)(1). Just as the NGA “shall not” extend to facilities for
production, the FPA “shall not” extend to electricity generation. Both statutes
include the “in connection with” language on which Appellees put so much
weight; neither includes the word “exclusive,” or that concept, contrary to
Appellees’ intimation (Appellees’ Br.-26-27).
In short, the slightly different texts of the two statutes amount to a
distinction without a meaningful difference here. Both statutes establish regimes
of divided authority with certain responsibilities assigned to the States. In
construing the scope of FERC jurisdiction, courts (and FERC) must bear in mind
the important powers Congress assigned to the States. Appellees also completely
ignore FPA amendments renewing Congress’s intent to preserve state authority
over electric generation and resource adequacy. See CPV Br.-25-26. Therefore,
despite minor differences, Supreme Court precedent, together with the general
structure of the two acts and their largely identical genesis, compel the conclusion
that the principles applicable to the division of responsibility between FERC and
the States under one act also apply to the other.
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4.

The SOCAs do not set a “price,” rate, or charge in
connection with an interstate sale of capacity.
a.

Appellees’ plain language argument is unavailing.

Appellees’ statutory argument revolves around the assertion that “a payment
received by a generator from a third party for its capacity sales is every bit as much
a payment ‘received for’ those sales as a payment received from PJM.” Appellees’
Br.-31. Appellees argue that even though SOCA subsidies are received for
agreeing to construct new power plants, they are nonetheless paid “in connection
with” a sale of capacity, though the EDCs that make the payments are not
purchasing that capacity.
Appellees’ stab at plain language preemption falls flat. Section 205(a) of the
FPA does not grant FERC jurisdiction over third-party “payments . . . in
connection with an interstate sale.” Appellees’ Br.-31 (emphasis added). FERC’s
authority is over “rates and charges . . . . in connection with” a sale. 16 U.S.C.
§ 824d(a) (emphasis added). The part of 16 U.S.C. § 824d(a) that Appellees
paraphrase provides:
All rates and charges made, demanded, or received by
any public utility for or in connection with the
transmission or sale of electric energy subject to the
jurisdiction of the Commission, . . . shall be just and
reasonable . . . .
It is the “rates and charges” that must be “just and reasonable.” “Rates and
charges” refers to a price set for an exchange transaction – paid for a good or
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service – involving electric energy. A rate or charge is not a separate payment
from a third party. Thus, even setting aside that the SOCA payments’ purpose is to
pay for construction costs, and the Supreme Court’s admonitions to construe the
statute so as not to unduly interfere with the States’ reserved authority, Appellees’
plain language argument for FERC jurisdiction over the SOCAs is inconsistent
with the text.5
If a State or some public-spirited, environmentally minded philanthropist
decided to encourage wind power in PJM by offering an extra dollar per megawatt
sold by a wind-generator willing to construct a new facility, that supplemental
payment could not be regarded as a “rate or charge” subject to FERC’s
jurisdiction. It would be seen for what it is: a subsidy supplemental to whatever
payments are received from PJM for the actual sale of capacity or electricity in the
marketplace.
Appellees’ plain language argument is not aided by their assertion that “in
connection with” is a broad term. Appellees’ Br.-31. Indeed, FERC itself has not
construed its jurisdiction to reach financial agreements relating to sales that do not
go to delivery. See, e.g., N.Y. Mercantile Exch., 74 FERC ¶ 61,311, 61,987 (1996);

5

Appellees’ statement that the SOCAs “dictate the price of a wholesale transaction
in the PJM markets” is equally misguided. Appellees’ Br.-35. The SOCAs don’t
dictate a price any more than a rate or charge. A price is paid in exchange for a
good or service.
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Revised Pub. Util. Filing Requirements, 66 Fed. Reg. 67,134, 67,135-36 (Dec. 28,
2001), FERC Stats. & Regs. ¶ 35,541. FERC’s “in connection with” jurisdiction
generally extends only to subjects “necessary to make effective the Commission’s
primary jurisdiction.” Conoco Inc. v. FERC, 90 F.3d 536, 552 (D.C. Cir. 1996)
(quoting Nw. Pipeline Corp., 60 FERC ¶ 61,213, 61,729 (1992)).
Moreover, courts considering “in connection with” under the FPA or NGA
have held that it must be construed by FERC case by case, and that its application
– and FERC’s corresponding exercise of jurisdiction – is largely within FERC’s
discretion. See N. Natural Gas Co. v. FERC, 929 F.2d 1261, 1272-73 (8th Cir.
1991) (“Congress foresaw [FERC’s] need for the ability to regulate other aspects
of the . . . industry as necessary to make effective its primary control over interstate
transportation and sales.”); see also Entergy Servs., Inc., 139 FERC ¶ 61,103 at
P 33 (2012) (“[FERC] has discretion in determining what rules and practices are
‘for or in connection with’ . . . jurisdictional services.”). Accordingly, in
determining whether a payment is “in connection with” a jurisdictional sale, courts
first ask whether FERC has actually asserted jurisdiction. See N. Natural, 929 F.2d
at 1272; see also Conoco, 90 F.3d at 549 (deferring to FERC’s conclusion that
certain facilities were exempt from its NGA § 1(b) authority, declining to
“speculate about what circumstances . . . would cause [FERC] to invoke the
authority it seeks to reserve”). Here, deciding the issue of FERC jurisdiction in
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favor of Appellees would require the Court either to accept Appellees’ misreading
of the FPA language or to inject itself into an area subject to FERC’s judgment but
on which FERC has issued no decision.
Once Appellees’ plain language theory is stripped away, nothing supports
their claim that the SOCAs are FERC-jurisdictional. Appellees offer no reason
why the FPA should be interpreted as they suggest, or why Congress would have
granted FERC jurisdiction over a State’s determination to subsidize construction of
new generation facilities.
The larger point, of course, is that supplemental payments under the SOCAs
are not consideration for the purchase of capacity. If the State had wanted to buy
capacity, it would have conducted a procurement for capacity. The State wanted to
encourage new power plants, not to regulate rates or charges for capacity. Thus,
neither in form nor intention has there been any intrusion on FERC’s ratemaking
authority.
Appellees treat New Jersey’s purpose as irrelevant in determining whether
the SOCAs invade FERC’s authority. Yet in addressing similar issues, where the
State’s actions could have been characterized in one of two ways, one permissible
and the other arguably preempted, the Court made clear that what the State
intended can be determinative. See Pac. Gas & Elec. Co. v. State Energy Res.
Conservation & Dev. Comm’n, 461 U.S. 190, 213-16 (1983). New Jersey’s
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purpose here was plainly to promote new power plant construction, not to regulate
wholesale rates.
b.

Where the statute itself does not answer the
jurisdictional question, jurisdiction ought not be
found unless and until FERC has at least sought to
assert its jurisdiction.

Finally, Appellees blithely dismiss CPV’s view that the Court should not
decide whether the LCAPP Act invades FERC’s jurisdiction here without FERC
ever having even attempted to assert jurisdiction over the SOCAs. Appellees
assert that FERC has no “right of first refusal to decide” preemption. Appellees’
Br.-38.
If the sole issue before the Court involved distilling Congress’s intent from
the plain language of the FPA, it might not be necessary to consider how FERC
treated the SOCAs – though, even then, the “agency’s own views should make a
difference.” Geier v. Am. Honda Motor Co., 529 U.S. 861, 883 (2000). But let’s
assume that FERC’s jurisdiction, judged solely by the statutory language, is not so
clear cut, and that Congress itself never clearly resolved the scope of FERC’s
jurisdiction over these types of supplemental payments. In those circumstances, it
would be necessary to consider whether FERC has actually and properly exercised
jurisdiction over the SOCAs, in other words, whether FERC occupied this field.
At the margins, particularly where there is a possibility of FERC intrusion
on state power, the decision not to assert jurisdiction is, in part, a matter of FERC’s
15

own judgment. See New York, 535 U.S. at 22-24, 26-28 (“[FERC] had discretion
to decline to assert such jurisdiction . . . in part because of the complicated nature
of the jurisdictional issues.”); Miss. Power & Light Co. v. Miss. ex rel. Moore, 487
U.S. 354, 374 (1988) (focusing on whether FERC actually and properly exercised
its jurisdiction, rather than whether the statute abstractly provides for jurisdiction);
see also N. Natural, 929 F.2d at 1273 (noting FERC’s flexibility in determining
whether a rate or charge is “in connection with” a jurisdictional sale). Thus, in the
absence of an actual, proper assertion of jurisdiction by FERC, the Court ought not
to make this determination itself, let alone to use that determination as a basis for
finding a clear and manifest federal intention to preempt state authority.
B.

If The SOCAs Are FERC-Jurisdictional, They Are Not
Preempted.

Even if Appellees are correct that the SOCAs are subject to FERC
jurisdiction, the result is not preemption. If the SOCAs are FERC-jurisdictional,
they are simply subject to FERC review. See NRG Power Mktg., LLC v. Me. Pub.
Utils. Comm’n, 558 U.S. 165, 171 (2010); Ark. La. Gas, 453 U.S. at 577. If FERC
asserted jurisdiction over the SOCAs, it would then determine whether the SOCAs
are just and reasonable, or whether they should be rejected or modified. Nothing
in the LCAPP Act or the SOCAs could preclude FERC’s ability to do so. See id.;
New York, 535 U.S. at 26-28. A contract subject to FERC’s jurisdiction cannot be
said to have usurped FERC’s jurisdiction.
16

Contrary to Appellees’ suggestion that FERC’s jurisdiction is limited to
capacity transactions in the RPM auction, the truth is that PJM’s forward capacity
auction is not, and has never been, the only means of purchasing and selling
capacity in PJM’s geographic region. To the contrary, PJM refers to its market
mechanism as the base residual auction, NJBPU, No. 11-4224, slip op. at 24, for a
reason: It is the residual source of capacity in a marketplace where a great deal of
capacity is purchased through bilateral agreements, many of them long-term
agreements, at rates different than those established in the RPM auction. Rates and
charges for capacity, as provided for in bilateral agreements, are subject to FERC’s
authority to approve, disapprove, or modify under 16 U.S.C. § 824d. See NRG
Power, 558 U.S. at 171; Ark. La. Gas, 453 U.S. at 577. Review of bilateral
agreements can be obtained by filing a complaint with FERC, or FERC can initiate
a review on its own.6 See NRG Power, 558 U.S. at 171.
That the State directed its EDCs to enter into the SOCAs following the
competitive procurement that established the payments required does not change
the jurisdictional status of the SOCAs. No one has challenged the States’ power to
direct their EDCs to enter into long-term agreements, or FERC’s jurisdiction over
such agreements, if they involve rates and charges for the interstate sale of

6

FERC is well aware of the SOCAs and similar contracts, such as the CfDs issued
in Maryland. See NJBPU, No. 11-4224, slip op. at 58, 61-62.
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electricity or capacity.7 FERC is not divested of authority over contracts otherwise
subject to its jurisdiction merely because they were entered into at the State’s
direction.
Although the SOCAs were the product of a competitive procurement
overseen by the State and an independent evaluator, Appellees vaguely suggest
that since they were not voluntarily entered into by the EDCs, this somehow limits
FERC’s jurisdiction over them. Appellees’ Br.-35. But if the SOCAs set rates and
charges for interstate sales of capacity, then FERC has jurisdiction over them. The
question whether the EDCs “voluntarily” entered into the SOCAs is irrelevant to
whether FERC has jurisdiction over them. And as with other jurisdictional
contracts, if they are “clearly the product of a market process,” such as the
competitive procurement undertaken by New Jersey here, they presumably would

7

For example, in Doswell Ltd. Partnership, 50 FERC ¶ 61,251 (1990), and
Commonwealth Atlantic Ltd. Partnership, 51 FERC ¶ 61,368 (1990), FERC
addressed procurements resulting in power purchase agreements approved by the
Virginia State Corporation Commission, which regulates Virginia’s retail utilities.
Those agreements, unlike the SOCAs, were FERC-jurisdictional, since they
concerned wholesale sales of capacity for resale. FERC approved the statesupervised agreements as “just and reasonable” based on its determination that
(a) “[the] transaction was clearly the product of a market process,” Doswell, 50
FERC at 61,757, and (b) sellers lacked market power. While FERC no longer
makes such determinations on a contract-by-contract basis, such contracts remain
subject to FERC’s jurisdiction.
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be found “just and reasonable” and, therefore, approved.8 The issue of
“voluntariness,” then, has nothing to do with jurisdiction, but only the “justness
and reasonableness” of the price. See, e.g., NRG Power, 558 U.S. at 167-68 (if a
bilateral contract is voluntarily entered into, upon challenge, rates are presumed
“just and reasonable” unless FERC finds that “the contract seriously harms the
public interest”).
Finally, Appellees assert that it does not matter that the SOCAs are subject
to FERC jurisdiction because New Jersey has no “power to establish wholesale
rates in the first place.” Appellees’ Br.-38. That assertion misses the point. It is
the submission to FERC’s jurisdiction that precludes a finding that the State
improperly invaded FERC’s jurisdiction. But Appellees’ assertion is also flatly
inconsistent with the facts. New Jersey has never “establish[ed] wholesale rates.”
With the LCAPP Act, New Jersey exercised its undoubted power to direct its
EDCs to enter into contracts to ensure that the financial requirements of the

8

Appellees cite several FERC decisions rejecting state attempts to prescribe
wholesale rates in long-term contracts. See Appellees’ Br.-37. Here, however, the
SOCA price was determined in a competitive procurement. That a price is the
product of a “market process” structured by the State, rather than imposed by the
State (as if the State were a regulator, with authority to determine the price), makes
all the difference. Compare Commonwealth Atl., 51 FERC at 62,244; Doswell, 50
FERC at 61,757; n. 7, supra (approving state-supervised long-term agreements,
with the price set in a competitive procurement), with Cal. Pub. Utils. Comm’n,
132 FERC ¶ 61,047 at P 64 (2010); Midwest Power Sys., Inc., 78 FERC ¶ 61,067
(1997) (rejecting state-imposed, nonmarket prices).
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successful bidders were met. The payments under the SOCAs were not
“established” as the product of a regulatory process, but rather were the product of
a competitive procurement. See n.8, supra. In any event, they are paid in
consideration for the construction of new power plants. If, as Appellees assert, the
SOCAs are subject to FERC’s authority, they may or may not be satisfactory to
FERC. But that would not render them, or the State’s action, preempted.
II.

THERE IS NO CONFLICT BETWEEN THE LCAPP ACT AND
EITHER FERC OR THE FPA.
Appellees here base their conflict preemption argument chiefly on one

supposed conflict between the SOCAs and what they say is FERC policy
concerning the duration of a permissible revenue guarantee. Appellees’ Br.-11-13,
15, 17, 19, 20, 30, 39, 40-46. But the term of any revenue guarantee under the
RPM is irrelevant to this case; no such guarantees are at issue. Moreover, it was
not the “conflict” addressed by the trial court.
As demonstrated in CPV’s opening brief, the district court’s more general
finding of “conflict” was based primarily on a false premise, namely, that the PJM
capacity auction was to be the sole market for developing new capacity. But
however “carefully calibrated” the RPM auction was intended to be, Appellees’
Br.-40, that auction was not intended as an exclusive source of incentives for new
entry. See CPV Br.-34-36. Indeed, while early PJM rules exempted statesupported resources from certain auction requirements, NJBPU, No. 11-4224, slip
20

op. at 29, and though these rules were modified to limit that exemption, id. at 36,
FERC’s policies from beginning to end have acknowledged and accommodated the
State’s continuing role in supporting construction of new generation resources.
See, e.g., JA-518 (PJM, 135 FERC ¶ 61,022 at P 177).
In fact, a vast market of bilateral contracting pervades PJM, in which
capacity is purchased at different prices than in the RPM auction. Every plaintiff
and defendant generation company in this suit undoubtedly utilizes and depends on
that bilateral market, as do PJM and FERC. Companies rely on numerous markets
and sources of information in making decisions about whether and when to build
new power plants. But FERC never sought to have the RPM auction displace
those markets or the States’ independent public-policy role in supporting new
power plant construction, or to constitute the RPM auction as the exclusive source
of information for purposes of making decisions about new power plant
construction.
The possibility that New Jersey’s LCAPP Act prompted Appellees, private
parties, to change their business plans, Appellees’ Br.-45, as would the entry or
retirement of any power plant in PJM, is not surprising. This is not a “conflict with
federal law” or FERC’s purposes. Construction of new, competing power plants
encouraged by New Jersey’s LCAPP Act is simply one of many factors that
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competitors must consider. That Appellees would prefer to exclude the
competition created by new entry is equally unsurprising.
FERC has an interest in ensuring that the markets under its supervision
generate just and reasonable rates but has determined that the LCAPP Act does not
threaten that interest. FERC has the supervisory tools needed to ensure that statesubsidized new generation capacity does not interfere with those markets. FERC
has exercised that authority, pronounced itself satisfied with the results thus far,9
and this Court has affirmed the rules that FERC put in place. NJBPU, No.
11-4224, slip op. at 87.
Appellees’ current conflict preemption theory, based on the difference
between a three-year revenue support and the fifteen-year term of the SOCAs,
reflects the same logical flaw as the district court’s opinion: If three years versus
fifteen years was a matter of concern to FERC, then FERC would and could have
addressed this issue in its various decisions assessing the competitive impact of the
state-sponsored projects.
Appellees cite the new entry price adjustment (“NEPA”), which allowed
qualifying new capacity resources in small locational delivery areas to bid into the
PJM market a three-year price, even if that price were to exceed the PJM clearing

9

JA-655, 658-59 (PJM Interconnection, L.L.C., 143 FERC ¶ 61,090 at PP 132,
143 (2013)).
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price in subsequent auctions. JA-439 (PJM Interconnection, L.L.C., 126 FERC
¶ 61,275 at P 140 (2009)). Appellees argue that FERC’s rejection of a proposal to
extend the NEPA’s three-year price guarantee to a longer term reflects a
fundamental policy choice applicable to the SOCAs and their fifteen-year term.
But FERC has made no general policy choice about the appropriate duration
of a state subsidy for new power plants. The NEPA applies only in the context of
the RPM capacity market to address a particularized problem. See JA-441 (126
FERC ¶ 61,275 at P 149) (NEPA addresses “the issue of lumpy investments in a
small [locational delivery area]”). It operates as an exception to the general PJM
capacity market rules, available only to those that qualify for that exception.
Limitations on its scope are, therefore, beside the point. Here, the SOCAsupported generators, CPV and Hess, participated in the PJM auction and satisfied
the applicable requirements, including the modified MOPR rules, and cleared the
market on that basis. JA-68. Whether they would have qualified for the NEPA
never arose.
FERC could have addressed any limits on the duration of state subsidies
when it comprehensively reexamined the MOPR rules and other aspects of the
auction, see NJBPU, No. 11-4224, slip. op. at 34-42, or when it pronounced the
results just and reasonable, notwithstanding the participation of the SOCAsupported generators. JA-655, 658-59 (PJM, 143 FERC ¶ 61,090 at PP 132, 143).
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FERC did not object. FERC did what it deemed necessary to maintain the purpose
and efficiency of the RPM auction, specifically concluding that requiring a new
SOCA-supported entrant to clear the auction once would be sufficient, and then
allowing it to bid zero in subsequent years. NJBPU, No. 11-4224, slip op. at 84.
As to the broader question whether there is some latent incompatibility
between PJM’s auction and the LCAPP Act, this Court recently recounted in
NJBPU FERC’s response to the Maryland and New Jersey initiatives, leaving no
doubt that FERC had the tools to reconcile state-subsidized new power plants with
PJM’s auction, and that it did just that. FERC concluded that “even if
discriminatory subsidies are being received, if the resource is needed at the MOPR
bid then it is a competitive resource and should be permitted to participate in the
auction regardless of whether it also receives a subsidy.” Id. at 41, 84; see also id.
at 82 (“It does not matter, FERC ruled, whether or not the resource later receives a
subsidy.”).
Appellees twist FERC’s statement that it did not “pass judgment on state and
local policies” as if that meant that FERC condemned them. Appellees’ Br.-38, 48.
The exact opposite is true. FERC accommodated state-supported resources within
the RPM structure. FERC thus explained that so long as wholesale prices are
protected through the MOPR, it does not intend to “interfere with states or
localities that, for policy reasons, seek to provide assistance for new capacity entry
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if they believe such expenditures are appropriate for their state.” PJM
Interconnection, L.L.C., 137 FERC ¶ 61,145 at P 89 (2011).
Appellees also assert that FERC did not address the total revenues
generators could receive. Appellees’ Br.-46, 48. But again, that is precisely the
point: FERC addressed and fixed what troubled it in relation to the LCAPP that
was within its jurisdiction, namely, the amounts that state-sponsored projects
would be allowed to bid into PJM’s capacity auction. But it was not troubled by
total revenues, even as it performed its “duty under the FPA to assure just and
reasonable rates in wholesale markets.” JA-509 (135 FERC ¶ 61,022 at P 143).
III.

THE DISTRICT COURT PROPERLY REJECTED APPELLEES’
COMMERCE CLAUSE CLAIM.
A.

Appellees Misstate The Trial Judge’s Ruling.

Appellees assert that the district court found that the “LCAPP’s preferences
for in-state generators ‘place[] a direct burden upon interstate commerce’” and that
the court failed to follow through on this alleged finding of facial discrimination
against interstate commerce. Appellees’ Br.-17, 56-58 (quoting JA-84). But the
quoted sentence from the trial court’s opinion does not end where Appellees
suggest. The quoted sentence had nothing to do with discrimination against outof-state interests. The district court made no such finding. The quoted sentence
addressed preemption, specifically whether the Act involved interstate commerce
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within the meaning of Public Utilities Commission v. Attleboro Steam & Electric
Co., 273 U.S. 83 (1927). JA-84.
B.

LCAPP’s “Community Benefits” Factors Played No Role In
Evaluating Bids.

The LCAPP Act does not discriminate against out-of-state interests at all.
The procurement was open to companies from any State willing to build a power
plant to address New Jersey’s need for such construction, with neither overt nor
hidden preferences for in-state businesses, and without regard to a bidder’s
location or place of incorporation. Companies from any State had an equal chance
to compete. That is dispositive of the Commerce Clause discrimination claim.
Appellees nonetheless argue that New Jersey’s potential consideration of
“environmental, economic, and community benefits” in the evaluation process
produced a preference not in the choice of the builder, but for building in New
Jersey. Appellees theorize that New Jersey’s consideration of the benefits of a
particular proposal to New Jersey citizens amounts to impermissible
discrimination.
At the outset, it is odd to suggest that a State would violate the Commerce
Clause if it chose not to facilitate construction in some other State, or if it
considered the benefits to New Jersey residents in deciding where to subsidize new
construction. See Section III.C, infra.
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But there is no need to reach that issue because the “benefits” criteria about
which Appellees complain played no role in evaluating any proposal to build a
plant outside New Jersey. No proposal for construction outside New Jersey
reached the stage where “benefits” factors applied to the bids. As was
uncontroverted below, the LCAPP procurement elicited 34 proposals, including
several for plants in Illinois and Pennsylvania. JA-1957 (LCAPP Agent’s Report).
Objective eligibility criteria unrelated to the “benefits” standards knocked out 25 of
them, including all proposals for out-of-state construction. JA-1957, 1959. The
State applied the “benefits” factors to only nine proposals, all involving in-state
construction. JA-800 (Levitan Transcript Excerpt); JA-1948, 1960.
Appellees speculate that given the chance, state officials would apply these
factors to favor New Jersey. Appellees’ Br.-52-53. But discriminatory potential
“is not enough to trigger strict scrutiny.” Freeman v. Corzine, 629 F.3d 146, 164
(3d Cir. 2010); see also Heffner v. Murphy, No. 12-3591, slip op. at 10 (3d Cir.
Feb. 19, 2014) (“A party asserting a facial challenge must establish that no set of
circumstances exists under which the Act would be valid.”); Gen. Motors Corp. v.
Tracy, 519 U.S. 278, 311 (1997) (rejecting “hypothetical possibility of
favoritism”). Thus, there is no basis for a “discrimination” challenge to the actual
LCAPP Act procurement, nor for any type of facial challenge based on concerns
about the application of the benefits criteria to some future procurement. The
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LCAPP Act provided for a pilot program. N.J. Stat. Ann. §§ 48:3-98.2,
48.3-98.3(a). Whether there will be some future procurement, and whether it
would involve similar benefits criteria, is purely speculative.
C.

The LCAPP’s “Benefits” Factors Do Not Unlawfully Discriminate
Against Interstate Commerce.

Although the LCAPP Act procurement was open to businesses from
anywhere in the United States, a successful bidder would have to construct its plant
in or near New Jersey. Not only is this requirement not a discrimination against
out-of-state interests, it results from locational constraints directly related to the
problem New Jersey confronted. As the district court determined, certain areas in
the State had “higher capacity prices than other PJM areas due to transmission
costs.” JA-88. Generally speaking, transmission costs decrease “the closer the
generation facility is to the delivery area.” Id. And reliability issues may be
resolved through “additional generation in or near the location where the reliability
issue will occur.” Id. (emphasis omitted). It was thus “reasonable that the Board
would incentivize construction in areas where reliability concerns are in flux.” Id.
There is no discrimination where the claimed favoritism results from what is
“by nature a highly localized enterprise.” Heffner, No. 12-3591, slip op. at 22
(regulating “highly localized” funeral business may lead to disproportionate instate benefits without burdening interstate commerce). Indeed, even if the LCAPP
Act could be regarded as “discriminatory” in seeking construction in or near New
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Jersey, it would survive heightened scrutiny because it “serves a legitimate local
interest” that “could not be served as well by available nondiscriminatory means.”
Id. at 19. The State properly sought “additional generation in or near the location
where the reliability issue will occur.” JA-88.
Moreover, encouraging the construction of new power plants does not
interfere with, regulate, or burden any existing line of interstate commerce. But
even if it did, the constraints associated with siting a new power plant near where it
would serve its intended function would easily pass the balancing inquiry set out in
Pike v. Bruce Church, Inc., 397 U.S. 137 (1970), which upholds a statute unless its
“burdens on interstate commerce substantially outweigh the putative local
benefits.” Heffner, No. 12-3591, slip op. at 19.
More broadly, Appellees offer no support for the idea that a State cannot
take into account the benefits to its citizens – environmental, economic,
community, or otherwise – when it decides whether to finance a new project, such
as the construction of a power plant. “Direct subsidization of domestic industry
does not ordinarily run afoul of [the Commerce Clause’s prohibitions.]” New
Energy Co. of Ind. v. Limbach, 486 U.S. 269, 278 (1988); accord Camps
Newfound/Owatonna, Inc. v. Town of Harrison, 520 U.S. 564, 590-91 (1997)
(distinguishing subsidies, which are permissible, from discriminatory taxes, which

29

are not). Here the subsidy was available to any company, from any State, willing
to build a qualifying power plant.
New Jersey was willing to have its ratepayers help underwrite the substantial
costs of new power plant construction to solve electric reliability and other
problems for the benefit of New Jersey’s citizens. That New Jersey might also
consider benefits to its citizens flowing from its decision to help facilitate such a
project should present no Commerce Clause issue at all. Indeed, it is difficult to
imagine that the Commerce Clause ever requires one State to subsidize the
construction of facilities in some other State.10
The SOCAs are what they appear to be: a form of financing to encourage,
and, if necessary, subsidize, new power plant construction for the benefit of New
Jersey’s citizens. As such they present no constitutional concern under the
Commerce Clause or the Supremacy Clause.

10

New Jersey could have gone farther and required that new plants be constructed
within its borders. A State has a legitimate interest in ensuring that a new plant it
will be subsidizing has the cooperation of state and local governments in matters of
zoning and certification, as well as construction permitting and regulatory
supervision.
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CONCLUSION
The district court’s judgment with respect to field and conflict preemption
should be reversed. The district court’s judgment on the Commerce Clause claim
should be affirmed.
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