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CORPORATE DISCLOSURE STATEMENT
Pursuant to Federal Rule of Appellate Procedure 26.1, Plaintiffs-Appellees
American Fuels & Petrochemical Manufacturers Association (formerly known as
National Petrochemical and Refiners Association), American Trucking
Associations, the Center for North American Energy Security, and the Consumer
Energy Alliance hereby state as follows:
1.

National Petrochemical and Refiners Association (NPRA) is a

national trade association of more than 450 companies. In January 2012, NPRA
changed its name to American Fuels & Petrochemical Manufacturers Association
(AFPM). AFPM’s members include virtually all U.S. refiners and petrochemical
manufacturers. AFPM has no parent companies, and no publicly held company
has a 10% or greater ownership interest in AFPM.
2.

American Trucking Associations, Inc. (ATA) is a District of

Columbia non-profit corporation. Neither ATA nor any parent, subsidiary, or
affiliate has issued shares or debt securities to the public.
3.

The Center for North American Energy Security (CNAES) is a

Limited Liability Company, organized pursuant to the laws of the District of
Columbia, for the purpose of promoting North American energy security through
the responsible development of oil sands, oil shale, and similar so-called
“nonconventional” energy resources in North America. Members of CNAES
include companies with a financial interest in such resources and/or technologies

for developing them. CNAES has no parent companies, and no publicly held
company has a 10% or greater ownership interest in CNAES.
4.

Consumer Energy Alliance (CEA) is a nonprofit, nonpartisan

organization with more than 125 affiliated organizations and tens of thousands of
individual grassroots members that supports the thoughtful utilization of energy
resources to help ensure improved domestic and global energy security and stable
prices for consumers. CEA has no parent companies, and no publicly held
company has a 10% or greater ownership interest in CEA.
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JURISDICTIONAL STATEMENT
Plaintiffs American Fuels & Petrochemical Manufacturers Association
(AFPM) (formerly known as National Petrochemical and Refiners Association or
NPRA), American Trucking Associations, the Center for North American Energy
Security, and the Consumer Energy Alliance (collectively, AFPM Plaintiffs) agree
with the jurisdictional statement set forth in the opening brief (Br.) of DefendantsAppellants and Defendants-Intervenors-Appellants (collectively, CARB).
ISSUES PRESENTED
I.

Whether California’s Low Carbon Fuel Standard (LCFS) violates the

Commerce Clause of the United States Constitution because it regulates interstate
and foreign commerce occurring wholly outside California.
II.

Whether the LCFS violates the Commerce Clause because it

discriminates against interstate and foreign commerce.
III.

Whether the preemption exemption in Section 211(c)(4)(B) of the

Clean Air Act authorizes California’s violation of the Commerce Clause through
the LCFS.
STATUTORY ADDENDUM
The statutory addendum to this brief contains (1) California’s Low Carbon
Fuel Standard, Cal. Code Regs. tit. 17 §§ 95480–95490 (Add. 1–63), which can
also be found in the Excerpts of Record (ER) at 5:857–919; and (2) Section 211(c)
of the Clean Air Act, 42 U.S.C. § 7545(c) (Add. 64–69).

INTRODUCTION AND SUMMARY
This case does not seek to challenge California’s organic authority to reduce
greenhouse gas (GHG) emissions in California, but rather its authority to reach
beyond its borders to regulate commerce occurring in other states and countries
and to discriminate against interstate and foreign commerce. Under the Commerce
Clause, a state may not seek to advance even a legitimate legislative end through
illegitimate “ ‘legislative means.’ ” Chem. Waste Mgmt., Inc. v. Hunt, 504 U.S.
334, 340 (1992). Here, however, the LCFS violates the Commerce Clause because
it employs illegitimate “legislative means” to further illegitimate legislative ends.
The LCFS impermissibly regulates interstate and foreign commerce outside
California and discriminates against imported fuels and fuel feedstocks in favor of
competing California fuels. In developing the LCFS, CARB confirmed that the
LCFS is designed (1) to decrease California’s use of “foreign oil” and the Midwest
corn ethanol that dominates California’s biofuel market, and (2) to promote in their
place the development of an in-state California biofuel industry while protecting
in-state crude-oil sources from competition from imported crude oils. It does so by
regulating the “lifecycle” GHG emissions CARB attributes not only to the use of
transportation fuels in California, but also to the production and transportation of
these fuels and fuel feedstocks in other states and countries.
In developing the LCFS, CARB acknowledged that it designed the LCFS to
spur production of biofuels in California and thereby “kee[p] more money in the
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State.” SER 15:3663 (FSOR 479).1 CARB explained that an “important goa[l]” of
the LCFS is to “stimulate the production and use of alternative, low-carbon fuels in
California.” SER 15:3649 (FSOR 457) (emphases added). As required by
California law, CARB “developed the LCFS in a manner that minimize[d] costs
and maximize[d] the total benefits to California.” SER 15:3660 (FSOR 476).
While highlighting these economic benefits to California, CARB
acknowledged that it was “highly likely” that the imported fuels displaced by the
LCFS (including foreign crude oil and Midwest corn ethanol) would instead be
sold outside California, yielding no overall “reductions in greenhouse gas
emissions.” SER 15:3628, :3661 (FSOR 241, 477). Nevertheless, CARB
promulgated the LCFS with the expectation that “[t]he biorefineries expected to be
built in the State will provide needed employment, an increased tax base for the
State, and value added to the biomass used as feedstock.” SER 15:3663 (FSOR
479). CARB stressed that these local benefits would be “more important in rural
areas of the State that are short on employment but rich in natural resources.” Id.
The LCFS violates the Commerce Clause for two independent reasons.
First, the LCFS impermissibly regulates interstate and foreign commerce outside
1

CARB’s Final Statement of Reasons (FSOR) and Initial Statement of Reasons
(ISOR) are reproduced in the Excerpts of Record filed by CARB. The FSOR
provided by CARB omits the headings that distinguish between the “comments”
CARB received and CARB’s official “response.” As a result, the AFPM Plaintiffs
have included the portions of the FSOR relied upon in this brief with the proper
headings in the Supplemental Excerpts of Record (SER).

3

California. See Healy v. Beer Inst., 491 U.S. 324, 336 (1989). A state may not
“attach restrictions to . . . imports in order to control commerce in other States”
because that “would extend the [State’s] police power beyond its jurisdictional
bounds.” C&A Carbone, Inc. v. Town of Clarkstown, 511 U.S. 383, 393 (1994).
The LCFS imposes restrictions on imported fuels and fuel feedstocks based on
extraterritorial GHG emissions associated with their production and transportation
in interstate and foreign commerce. As CARB acknowledged below, it seeks
through the LCFS to “assum[e] legal and political responsibility for emissions of
carbon resulting from the production and transport, regardless of location, of
transportation fuels” imported into California. SER 15:3696 (Defendants’ Mem.
In Support of Cross-Mot. For Summ. J. (CARB’s Summ. J. Mot.) 17). But
California has no such authority. California may not use its “police power” to
regulate extraterritorial commerce by “establishing an economic barrier against
competition with the products of another state or the labor of its residents.”
Baldwin v. G.A.F. Seelig, Inc., 294 U.S. 511, 527 (1935) (Cardozo, J.).
Second, the LCFS violates the Commerce Clause because it discriminates in
favor of California fuels and fuel feedstocks and against competitors from outside
California. As to ethanol, the LCFS facially discriminates against Midwest corn
ethanol and in favor of physically identical California corn ethanol by assigning
Midwest corn ethanol “pathways” higher, and therefore less favorable, carbon
intensities than their California counterparts. CARB’s asserted “neutral”

4

justifications for this facial discrimination “ha[ve] no bearing on whether [the
LCFS] is facially discriminatory.” Or. Waste Sys., Inc. v. Dep’t of Envtl. Quality,
511 U.S. 93, 100 (1994). Nor can this discrimination be excused because the
LCFS discriminates against Midwest corn ethanol—the biofuel that dominates the
California market—rather than all potential out-of-state competitors. See Hunt v.
Wash. Apple Adver. Comm’n, 432 U.S. 333, 350–51 (1977) (striking down North
Carolina statute that discriminated against Washington State apples); New Energy
Co. of Ind. v. Limbach, 486 U.S. 269, 275–76 (1988) (“neither a widespread
advantage to in-state interests nor a widespread disadvantage to out-of-state
competitors need be shown”).
As to crude oil, the LCFS discriminates by design in favor of California
high-carbon-intensity crude oil (HCICO) and against crude oils from other states
and countries. See Bacchus Imports, Ltd. v. Dias, 468 U.S. 263, 271 (1984). In
contrast to its treatment of ethanol, the LCFS assigns an “average” carbon intensity
to crude oils that made up 2% or more of California’s market in 2006, while
applying less favorable treatment to “emerging” HCICOs from outside California.
This gerrymandered system favors a single California HCICO (which comprises
about 15% of the California crude-oil market) by allowing it to claim and use a
carbon intensity significantly lower than the value actually calculated for this
California HCICO by CARB (and likewise lower than the value assigned to all
imported HCICOs). This system also discriminates against imported crude oils

5

from Alaska and other countries that are, conversely, assigned an “average” carbon
intensity that is higher than that actually calculated by CARB for these imported
crude oils. The LCFS thus favors California HCICO and disfavors Alaskan and
foreign competitors by—as CARB strikingly admits—“reduc[ing] the incentive
for regulated parties to comply with the LCFS by shifting to less carbon-intensive
crude oils or refinery operations.” SER 15:3607 (FSOR 23) (emphasis added).2
CARB cannot carry its burden of showing that this systemic discrimination
is unrelated to local economic protectionism or necessary to reduce GHG
emissions from California. The LCFS adopts fundamentally conflicting methods
for regulating ethanol and crude oil that in each circumstance benefit California
economic interests over out-of-state and foreign competition. CARB affirmatively
designed the LCFS so that it would (1) promote the production of biofuels in
California at the expense of imported crude oil and imported biofuels, (2) decrease
dependence on “foreign . . . oil,” and (3) “kee[p] more money in the State.” SER
15:3663 (FSOR 479). CARB admits that the “LCFS is designed to . . . stimulate
the production and use of alternative, low-carbon fuels in California” and that

2

Almost a year after the AFPM Plaintiffs sought summary judgment based on the
LCFS’s discrimination against out-of-state crude oil, CARB sought to amend the
LCFS’s treatment of crude oil. Br. 32. As shown below, those proposed
amendments would perpetuate CARB’s discrimination by adopting an industrywide average carbon intensity for crude oils that favors California HCICO while
burdening lower-carbon-intensity crude-oil imports from other states and countries.
6

Governor Schwarzenegger identified this “outcom[e]” as “an important goa[l] for
California.” SER 15:3649 (FSOR 457) (emphasis added).
Nor is this discrimination necessary to reduce GHG emissions. CARB
already has adopted a series of programs to reduce GHG emissions, Br. 15, and has
admitted below that a carbon tax would reduce GHG emissions, ER 1:42. Indeed,
CARB has acknowledged that the LCFS, by itself, would merely encourage “fuel
shuffling”—i.e., higher-carbon-intensity fuels displaced from California would be
sent to other jurisdictions—with “little or no net change in” overall “fuel carbonintensity.” SER 15:3661 (FSOR 477). As CARB admits, because GHGs are well
mixed in the global atmosphere, a reduction of GHG emissions in fuels destined
for California that results in an offsetting increase in GHG emissions in fuels
displaced from California would yield no environmental benefit to California. Br.
19. The LCFS cannot satisfy strict scrutiny.
Finally, Congress has not authorized California to violate the Commerce
Clause in Section 211(c)(4)(B) of the Clean Air Act. Rather, as this Court has
held, Section 211(c)(4)(B) merely relieves California from the preemptive effect of
Section 211(c)(4)(A) of the Clean Air Act. Davis v. EPA, 348 F.3d 772, 786 (9th
Cir. 2003) (“the sole purpose of [211(c)(4)(B)] is to waive for California the
express preemption provision found in [211(c)(4)(A)]”); Oxygenated Fuels Ass’n
v. Davis, 331 F.3d 665, 670 (9th Cir. 2003) (“the two provisions are precisely
coextensive”). Under Supreme Court precedent, a provision that “simply saves” a
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state law “from pre-emption” does not satisfy the “burden of demonstrating a clear
and unambiguous intent on behalf of Congress to permit the discrimination against
interstate commerce.” Wyoming v. Oklahoma, 502 U.S. 437, 458 (1992). In any
event, the LCFS is not even a fuel control under Section 211(c)(4)(B).
The district court properly ruled that the LCFS violates the Commerce
Clause. The judgments below should be affirmed.
FACTUAL AND PROCEDURAL BACKGROUND
A.

California’s Low Carbon Fuel Standard.

The LCFS is an attempt to regulate the GHG emissions associated with the
production, transportation, and use of transportation fuels. As explained by
CARB, “[f]or gasoline and diesel fuel (i.e., ‘traditional’ transportation fuels), crude
oil is taken from the ground and then transported to a refinery where it is processed
into various refinery products, including material that eventually goes into gasoline
and diesel fuels. California refineries produce California Reformulated Gasoline
Blendstock for Oxygenate Blending (CARBOB), which is transported through
pipelines, blended with ethanol at distribution terminals, and distributed to retail
outlets as finished gasoline.” ER 10:2360 (ISOR V-10). The market for
transportation fuels is interstate and international. For example, according to
CARB, as of 2006, over 61% of the crude oil processed in California refineries
was imported to California from Alaska (about 16%) or from foreign sources
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(about 45%). ER 11:2699 (ISOR C-56). Likewise, most ethanol used in
California is produced outside California. Br. 27.
1.

The LCFS’s lifecycle analysis.

The LCFS regulates the “carbon intensity” of transportation fuels used in
California over the next ten years. LCFS § 95480 (Add. 1). “Carbon intensity” is
not a measure of how much “carbon” a fuel contains or will emit from the tailpipe
when combusted. Rather, it refers to the total amount of GHG emissions resulting
from “all stages” of a fuel’s “lifecycle,” including all the steps required to produce
the fuel and transport it to market, and involving many substances other than the
fuel itself and its components. LCFS § 95481(a)(11), (28) (Add. 5, 7).
For example, under the LCFS, the carbon intensity of corn ethanol reflects,
among other things, (1) the GHG emissions produced when the corn is planted,
grown, harvested, delivered to the refinery, and refined into ethanol; (2) the
emissions associated with the treatment and transportation of by-products from the
production of ethanol; (3) the emissions produced when the ethanol is transported
to market in California; and (4) so-called “indirect” emissions CARB attributes to
the conversion of land to agricultural uses. SER 15:3604–05, :3665 (FSOR 15–16,
508); ER 9:2282–83 (ISOR IV-4–IV-5); ER 9:2288–90 (ISOR IV-10–IV-12).
As explained by CARB, “[c]arbon intensity is not an inherent chemical
property of a fuel, but rather it is reflective of the process in making, distributing,
and using that fuel.” SER 15:3700 (FSOR 951). As a result, fuels with “identical

9

physical and chemical properties” are assigned different carbon-intensity scores
reflecting CARB’s evaluation of the different ways in which they are produced and
transported to California. ER 10:2360 (ISOR V-30) (“the relevant inquiry with
carbon intensity is not so much what is contained in a fuel, but how was that fuel
made, distributed and used”).
2.

Annual reductions in average carbon intensity.

The LCFS imposes an annual maximum “average carbon intensity” for each
fuel producer or importer whose transportation fuel is sold in California and
reduces that maximum average by a specified percentage each year, resulting in a
10% reduction from the baseline by 2020. LCFS § 95482 (Add. 11). The baseline
average carbon intensity of gasoline under the LCFS is 95.86 gCO2e/MJ. By
2020, the LCFS mandates an annual average carbon intensity of 86.27 gCO2e/MJ.3
Providers whose fuels in a given year have an average carbon intensity
greater than the annual maximum average for that year generate “deficits”; those
with an average carbon intensity lower than the annual cap generate “credits.”
LCFS § 95485 (Add. 40). Providers must eliminate deficits by retiring credits
from previous years or purchasing credits from other providers. LCFS
§ 95484(b)(4) (Add. 29).

3

Carbon-intensity values are expressed in units of grams (g) of carbon dioxide
(CO2) equivalent (e) per megajoule (MJ) of energy (gCO2e/MJ). The baseline
average carbon intensity for diesel fuel under the LCFS is 94.71 gCO2e/MJ, with a
mandated reduction to 85.24 gCO2e/MJ by 2020.
10

The LCFS requires providers to submit quarterly progress reports and annual
compliance reports to CARB. LCFS § 95484(c) (Add. 30). Providers must also
submit to CARB, and CARB must approve, the “physical pathway” by which their
fuels are transported to California, specifying, for example, the truck routes or rail
lines along which the fuels will be transported in interstate commerce. LCFS
§ 95484(d) (Add. 36). Violation of the LCFS exposes a provider to fines, civil
penalties, and incarceration. LCFS § 95484(e)(2) (Add. 39); Cal. Health & Safety
Code § 42400 et seq.; id. § 43025 et seq.
3.

Regulation of fuel pathways.

The LCFS assigns a carbon-intensity score to every transportation fuel sold
in California for use in motor vehicles. The regulation includes “Lookup Tables”
containing the carbon intensities for various fuel “pathways.” LCFS § 95486(b),
tbls. 6 & 7 (Add. 47–50). Because chemically identical fuels can have different
carbon-intensity scores, “multiple pathways were developed that represent
differences in how and where the fuel is produced.” SER 15:3605 (FSOR 16).
For example, for imported corn ethanol, the LCFS assigns carbon intensities
based upon the following conduct occurring outside of California:
•

Farming practices (e.g., fertilizer application frequency, dose rate, and
fertilizer type);

•

Crop yields;

•

Harvesting practices;

•

Collection and transportation of the crop;
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•

Type of fuel production process (technology, efficiency of
plant/process, etc.);

•

Fuel used in the production process (coal, natural gas, biomass);

•

Energy efficiency of the production process;

•

The value of co-products generated (e.g., distillers grain);

•

Transportation and distribution of the fuel.

ER 9:2282–83 (ISOR IV-4–IV-5).
Table 6 of the LCFS originally included 13 different “pathways” for corn
ethanol based on (1) where the ethanol is produced (California or the Midwest);
(2) the energy source used in the production process (natural gas, coal, or
biomass); (3) the technology used (wet mill or dry mill); and (4) the co-product
generated (dry distillers grain or wet distillers grain). LCFS § 95486(b), tbl. 6
(Add. 47–48); SER 15:3665 (FSOR 508); ER 9:2282–83 (ISOR IV-4–IV-5).
The LCFS mandates that “a regulated party must use the carbon intensity
value in [the] Lookup Table that most closely corresponds to the production
process used to produce the regulated party’s fuel.” LCFS § 95486(a)(1), (b)(2)(B)
(Add. 44, 54). The LCFS also permits providers in certain circumstances to apply
for customized carbon-intensity scores using procedures known as “Method 2A”
and “Method 2B.” LCFS § 95486(c), (d) (Add. 55–56). If CARB approves the
provider’s application, a new pathway is added to the applicable Lookup Table.
LCFS § 95486(f)(2)(B) (Add. 58). This can be done only by amending the
regulation after notice and comment. LCFS § 95486(f)(5) (Add. 59).
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4.

Regulation of corn ethanol.

CARB acknowledges that “[m]ost ethanol consumed in California is
produced outside of California,” and that “[t]he Midwest and Brazil are the two
main sources of ethanol worldwide.” Br. 27 (emphases added) (citing 75 Fed. Reg.
14,670, 14,745 (Mar. 26, 2010)). But CARB’s description obscures the dominant
role played by Midwest corn ethanol in the California biofuel market. As
explained by the same EPA source cited by CARB, “over 94%” of current
domestic ethanol “production capacity” comes from the Midwest, as compared to
less than 1% (“0.8%”) from states on the West Coast. 75 Fed. Reg. at 14,745
(“Since the majority of ethanol is made from corn, it is no surprise that most of the
plants are located in the Midwest near the Corn Belt”).4
For this reason, CARB identified Midwest corn ethanol “fuel pathways”
because they were “the most likely pathways at this time.” SER 15:3620 (FSOR
172). In fact, Midwest corn ethanol comprised “almost all” of the out-of-state
ethanol reported in California in the first three quarters of 2011. SER 14:3483
(Decl. Of Michael Waugh In Supp. Of Defs.’ Mot. To Stay (Second Waugh Decl.)
¶ 50). Under the LCFS, however, CARB’s analysis reflects that Midwest corn
4

EPA further explains that “ethanol imports have traditionally played a relatively
small role in the U.S. transportation fuel market due to historically low crude
prices and the tariff on imported ethanol.” 75 Fed. Reg. at 14,746. Specifically,
EPA noted in 2010 that “recently there have been relatively small amounts of
direct imports of ethanol from Brazil” because “current market conditions have
made importing Brazilian ethanol directly to the U.S. uneconomical.” Id. At the
end of 2011, more than a year after CARB adopted the LCFS, Congress allowed
the tariff on imported ethanol to expire.
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ethanol would steadily decline and ultimately be eliminated altogether from the
California market. ER 11:2726–32 (ISOR E-3–E-9).
As noted above, the corn ethanol pathways in Lookup Table 6 are
differentiated along multiple parameters, including whether the production facility
is located in California or the Midwest. In each case, the LCFS assigns Midwest
corn ethanol a higher carbon intensity than its California counterpart. For
example, an ethanol producer in the Midwest who uses energy from natural gas
and dry mill technology and who dries its distillers grains receives a score of 98.40
gCO2e/MJ, whereas its counterpart in California receives a score of 88.90
gCO2e/MJ—almost a 10% reduction. LCFS § 95486(b), tbl. 6 (Add. 47–48).
Likewise, as the district court illustrated with the following table derived
from Lookup Table 6, for other corn ethanol pathways “that have identical
production processes that create physically and chemically identical ethanol, the
Lookup Table assigns a higher score to the ethanol produced in the Midwest and
the lower score to the ethanol produced the same way in California,” ER 1:59
(Order on RMFU Plaintiffs’ Summ. Adjudication Mot. (RMFU Order) 14):
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Fuel

“Fuel Pathway”5

Corn
Ethanol

1. “Midwest; Dry Mill;
Dry DGS; NG”
1a. “California; Dry Mill;
Dry DGS; NG”
2. “Midwest; Dry Mill;
Wet DGS; [NG]”
2a. “California; Dry Mill;
Wet DGS; NG”
3. “Midwest; Dry Mill;
Wet DGS; 80% NG; 20%
Biomass”
3a. “California; Dry Mill;
Wet DGS; 80% NG; 20%
Biomass”

Assigned
Carbon
Intensity
(gCO2e/MJ)

Burden Imposed
On Midwest Corn
Ethanol As
Compared to
California Corn
Ethanol
(gCO2e/MJ)

98.40

+9.50

88.90

—

90.10

+9.40

80.70

—

86.80

+9.36

77.44

—

CARB attributes these differences in part to the emissions “associated with
transporting ethanol from the Midwest to California.” SER 15:3671 (FSOR 521).
CARB also assumes that California producers have better access to electricity from
hydropower and nuclear power plants and “do not use coal in their operation.”
SER 15:3686 (FSOR 602). As CARB recognized, the “carbon intensities of some

5

See LCFS § 95486(b), tbl. 6 (Add. 47–48).
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California-produced fuels do benefit from shorter transportation distances and
lower carbon intensity electricity sources.” SER 15:3689 (FSOR 713).6
CARB acknowledged that “[i]t is highly likely that supplies of ethanol with
the lowest carbon intensity will be sent to California with the remaining ‘high
intensity’ ethanol being sold outside of California.” SER 15:3628 (FSOR 241).
CARB recognized that, as a result, the LCFS, standing alone, “obviously benefits
producers of low carbon intensity ethanol but does not result in reductions in” the
total amount of “greenhouse gas emissions.” Id.
5.

Regulation of crude oil.

In contrast to ethanol, California crude oil reflects a significant (under 40%)
but “declining” portion of the state’s crude market. Br. 30 n.11. According to
CARB, the carbon intensity of crude oils differs based on the manner in which they
are produced and transported in interstate and foreign commerce. E.g., SER
15:3625 (FSOR 235) (“carbon intensities for mainstream crude oil production
methods range from about 4 to more than 20 gCO2e/MJ”). Nearly 15% of the
existing California crude-oil market consists of a California high-carbon-intensity
crude oil (HCICO)—“California TEOR (produced from thermal enhanced oil
recovery).” Br. 31. CARB designed the LCFS to account for these local economic

6

Emissions associated with the transportation of ethanol from the Midwest (2.6
gCO2e/MJ) are twice as large as the emissions from transportation of ethanol
produced in California (1.3 gCO2e/MJ). ER 4:777 (Decl. of Michael Scheible in
Supp. of Opp’n to RMFU Pls.’ Mot. for PI (Scheible Decl.) ¶ 44).
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conditions by adopting a system that differs dramatically from the LCFS’s
treatment of corn ethanol.
First, recognizing that “California crude sources are in decline,” Br. 30 n.11,
CARB designed the LCFS to ensure that locally produced “[b]iofuels will displace
some percent of petroleum-based transportation fuels,” SER 15:3663 (FSOR 479).
As CARB explained, “[d]isplacing imported transportation fuels with biofuels
produced in the State keeps more money in the State.” Id.
Second, recognizing that a California HCICO constitutes nearly 15% of the
California crude-oil market, California designed the LCFS “to reduce the incentive
for regulated parties to comply with the LCFS by shifting to less carbon-intensive
crude oils or refinery operations.” SER 15:3607 (FSOR 23) (emphasis added).
Despite CARB’s assertion that the “LCFS expresses California’s legitimate
‘hostility to [high-carbon fuel] itself,’ ” Br. 54, unlike its treatment of ethanol, “the
LCFS does not reward reductions in carbon intensity of crude oil,” Br. 29.
Instead, under the LCFS, California HCICO is assigned an industry-wide
“average” carbon intensity that is significantly lower than the carbon intensity
calculated (but not used) for California HCICO by CARB. Crude oils within the
2006 crude mix all are assigned the same average carbon-intensity score for
production and transportation (8.07 gCO2e/MJ), regardless of their actual carbonintensity value. ER 4:789–90 (Scheible Decl. ¶ 92). Likewise, gasoline and diesel
fuels made from these crude oils are all assigned the same average carbon-intensity
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score shown in the Lookup Table. SER 15:3607–08 (FSOR 23–24). HCICOs
from outside California do not receive the same favorable treatment. In addition,
lower-carbon-intensity crude oils imported from Alaska and foreign countries are
assigned an industry-wide average that is higher than the actual carbon intensity
calculated by CARB for these imported fuel pathways.
In attempting to justify this approach, CARB stated that “[u]se of less carbon
intensive crude oils would likely do nothing to reduce global GHG emissions
because the higher carbon-intensive crude oils replaced would be refined and used
elsewhere.” SER 15:3607 (FSOR 23).7 CARB predicted that under its approach,
crude-oil “refineries in the State will continue to operate at capacity” and that
“[t]he displaced petroleum-based fuels will come at the expense of imported
blendstocks.” ER 10:2467 (ISOR VIII-43) (emphasis added). Here too, according
to CARB, the LCFS benefits California because “[d]isplacing imported
transportation fuels with biofuels produced in the State keeps more money in the
State.” SER 15:3663 (FSOR 479).

7

In its brief, CARB argues that the LCFS treats crude oil differently from
“alternative fuels” because crude oil “cannot produce the significant carbon
intensity reductions sought by California,” i.e., “50 to 80 percent less than
gasoline.” Br. 29. In fact, the LCFS currently requires a 0.5% reduction in
average carbon intensity, and when fully implemented, requires a 10% reduction
by 2020 (not a “50 to 80 percent” reduction). Indeed, none of the individual
ethanol “fuel pathways” in the LCFS reflects a carbon intensity “50 to 80 percent
less than gasoline.” Br. 27 (“the range” for ethanols currently is “56.56 to 120.99
gCO2e/MJ” whereas California gasoline is “95.86” gCO2e/MJ).
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CARB effectuated these economic policy goals by creating a system that
categorized crude oils based on two factors: (1) whether the crude oil was part of
the “ ‘2006 California baseline crude mix’ ”; and (2) whether it is a “ ‘high carbonintensity crude oil,’ ” i.e., a crude oil with a “total production and transport carbonintensity value greater than 15.00.” LCFS § 95486(b)(2)(A) (Add. 51). A crude
oil qualifies for inclusion in the “2006 California baseline crude mix” if it
constituted at least 2% of the total pool of crude oil supplied to California refiners
in 2006. Id. In stark contrast to its stated goals for ethanol, the asserted
“objective” of the LCFS for crude oil is not to reduce average carbon intensity of
crude oils used in California, but instead to maintain the status quo on overall
carbon intensity—that is, merely “to prevent significant increases in the carbon
intensity of crudes in California’s fuel pool.” Br. 29.
As CARB acknowledges, Br. 31, the only HCICO that is included in the
2006 California baseline crude mix that qualifies for the default average score is
California HCICO. SER 15:3608, :3623 (FSOR 24, 233). The LCFS assigns
California HCICO the default carbon-intensity score for production and
transportation of 8.07 gCO2e/MJ, even though CARB calculated its actual carbonintensity value to be 18.89 gCO2e/MJ. ER 4:789–90 (Scheible Decl. ¶ 92); SER
15:3608 (FSOR 24). By doing so, CARB reduces the carbon intensity of
California HCICO for compliance purposes by 10.82 gCO2e/MJ—an amount
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greater than the overall carbon-intensity reduction required by the LCFS once fully
implemented in 2020. LCFS § 95482(b) (Add. 11).
By contrast, out-of-state HCICOs, such as Venezuelan crude oil, which has a
carbon-intensity value of 21.95 gCO2e/MJ, are assigned their actual carbonintensity values. ER 1:37 (Order on NPRA Pls.’ Summ. Adjudication Mot.
(AFPM Order) 17); ER 11:2702 (ISOR C-59).8 CARB acknowledged that
“HCICO produced from oil sands is most likely to come to California from
Canadian producers,” SER 15:3609 (FSOR 25), and that the LCFS’s treatment of
imported HCICOs “mak[es] it unlikely that California will see a significant
increase in new HCICO use,” SER 14:3573 (Defs.’ Mem. in Opp’n to NPRA Pls.’
Partial Mot. For Summ. J. (CARB’s Summ. J. Opp’n) 17).
The LCFS also assigns imported crude oils a carbon-intensity score that is
significantly higher than the carbon intensity calculated for them by CARB. ER
1:38 (AFPM Order 18). For example, Alaskan light crude is assigned the default
carbon-intensity score for production and transportation of 8.07 gCO2e/MJ, even
though CARB calculated its carbon intensity to be only 4.36 gCO2e/MJ. ER
4:789–90 (Scheible Decl. ¶ 92); ER 11:2702 (ISOR C-59).

8

HCICOs that were not part of the 2006 California baseline crude mix must be
evaluated individually under Method 2B. LCFS § 95486(b)(2)(A)(2)(a)(ii) (Add.
54). If CARB finds that the crude oil’s carbon intensity for production and
transportation has been reduced to no more than 15 gCO2e/MJ through certain
technologies, the crude oil qualifies for the default average score. SER 15:3608,
:3623 (FSOR 24, 233). Otherwise it is assigned its calculated carbon intensity. Id.
20

Crude Oils
Within 2006
California
Baseline Mix
(Percent of
California Crude
Market in 2006)

Carbon
Carbon
Intensity
Intensity
Assigned By
Calculated for
LCFS for
Production &
Transportation Production &
(gCO2e/MJ)9 Transportation
(gCO2e/MJ)

Difference
Between Assigned
And Calculated
Carbon-Intensity
Values
(gCO2e/MJ)

California – TEOR
(14.80% of crude
market)

18.89

8.07

-10.82

Alaskan Light
Crude (16.10% of
crude market)

4.36

8.07

+3.71

Imported Light
Crude (44.44% of
crude market)

4.65

8.07

+3.42

In December 2010, CARB issued a regulatory advisory which provided that
“during the initial implementation year of 2011,” regulated parties could use the
average carbon-intensity value of 8.07 gCO2e/MJ for production and
transportation of any HCICO under contract by June 30, 2011, and delivered by
September 30, 2011. SER 14:3486, :3488 (Regulatory Advisory 10-04, at 1, 3).
Under this advisory, California HCICO would continue to receive a lower-than-

9

These data are taken from ISOR, C-56 tbl. C12-1 (ER 11:2699), C-59 tbl. C12-6
(ER 11:2702), and FSOR 23–24 (SER 15:3607–08). As CARB admitted below,
the specific carbon-intensity numbers included by CARB in the ISOR Tables were
erroneous, but “in relative magnitudes are representative of the differences in the
CI of crude oil from different sources.” ER 4:790 (Scheible Decl. ¶ 92 n.26). The
AFPM Plaintiffs have adjusted the numbers to fix the errors in the Tables as
explained by CARB’s witness Mr. Scheible. See id.
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calculated carbon-intensity score, while Alaskan and other imported crude oils
would continue to receive higher-than-calculated carbon-intensity scores.
In July 2011, CARB issued a second regulatory advisory extending its
December 2010 advisory to crude oils under contract by December 31, 2011, and
delivered by March 31, 2012. SER 14:3492 (Regulatory Advisory 10-04A at 2).
The July 2011 advisory continues to favor California HCICO over imported
Alaskan and foreign crude oils. The July 2011 advisory also separately favors
California HCICO over foreign HCICOs. California HCICO, which is part of the
2006 California baseline mix, generates “no incremental deficits.” SER 14:3493
(Regulatory Advisory 10-04A at 3). In contrast, imported crude oils deemed by
CARB to be HCICOs generate “incremental deficits” based on the application of a
“CI value approved by the Executive Officer” or “determined by [C]ARB staff
analysis.” SER 14:3494 (Regulatory Advisory 10-04A at 4).10
In December 2011, CARB issued a third regulatory advisory stating that
CARB had proposed amendments to the LCFS. The December 2011 advisory
states that for 2012, all crude oils (whether HCICO, potential-HCICO, or nonHCICO) would use the average carbon-intensity value of 8.07 gCO2e/MJ for
10

A provider using a “potential-HCICO” also is treated less favorably than one
who uses California HCICO. Such providers must either (1) forfeit any credits
generated in 2011, (2) calculate incremental deficits using higher carbon-intensity
values, or (3) hold credits subject to a CARB determination whether the potential
HCICO is, in fact, an HCICO. If CARB determines that the crude oil is an
HCICO, the provider must use its actual carbon-intensity value. SER 14:3494
(Regulatory Advisory 10-04A at 4).
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production and transportation through December 31, 2012. Appellants’ Request
for Judicial Notice (RJN), Exh. B at 2. Here again, California HCICO would
receive an average baseline “CI score” well below the actual carbon intensity
CARB calculated for it, while Alaskan and foreign crude oils would be burdened
with a carbon-intensity score that is higher than those calculated by CARB for
these crude oils. ER 1:41 (AFPM Order 21).11
6.

CARB’s analysis of environmental and economic impacts.

CARB has explained that, unless other states and foreign countries adopt
and implement standards like the LCFS, it is “highly likely” that the LCFS will
result in “fuel shuffling,” whereby providers send their lower-carbon-intensity
fuels to California and their higher-carbon-intensity fuels to other markets. SER
15:3628, :3661, :3691 (FSOR 241, 477, 715). As a result, CARB has
acknowledged that the LCFS would “not result in reductions in greenhouse gas
emissions on a global scale.” SER 15:3628 (FSOR 241); accord SER 15:3661
(FSOR 477) (“The end result of this fuel ‘shuffling’ process is little or no net
change in fuel carbon-intensity on a global scale.”). Because the effects of GHGs
on the environment are, in CARB’s view, determined by the aggregate global,
rather than local regional, GHG emissions, Br. 19, CARB’s acknowledgment that
11

Under the proposed amendments, CARB would adopt a baseline “California
average” carbon intensity based on all the crude oil processed in California
refineries in 2010. RJN, Exh. C, at 35. Every year, starting in 2013, CARB would
recalculate the average carbon intensity for crude oil and compare it to that initial
baseline. Id. If the new average exceeds the baseline, then all crude-oil providers
would incur an incremental deficit that they must offset. Id.
23

the LCFS would have no effect on the overall amount of GHGs “on a global
scale,” SER 15:3628 (FSOR 241), means that the LCFS would provide no
environmental benefit to California.
By contrast, CARB repeatedly emphasized during the administrative
proceedings the significant economic benefits to California’s biofuel industry from
the LCFS. CARB acknowledged that it “developed the LCFS in a manner that
minimizes costs and maximizes the total benefits to California.” SER 15:3660
(FSOR 476). And CARB cited as one of the LCFS’s “key advantages” that it
would “reduc[e] [California’s] dependence on foreign oil.” SER 15:3653 (FSOR
461). CARB recognized that the LCFS is “designed” to “stimulate the production
and use of low-carbon fuels in California,” SER 15:3611 (FSOR 61), and to
“kee[p] more money in the State” by “[d]isplacing imported transportation fuels
with biofuels produced in the State,” SER 15:3663 (FSOR 479); see also SER
15:3658 (FSOR 474) (“To the extent that California can produce more of its own
transportation fuel, lower the amount of money spent on imported oil or petroleum
products, and lower dependence on out-of-state biofuels, business competitiveness
should be improved overall in the State.”). Indeed, CARB predicted that
“displaced petroleum-based fuels will come at the expense of imported
blendstocks,” while “refineries in the State will continue to operate at capacity.”
ER 10:2467 (ISOR VIII-43) (emphasis added).
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B.

Proceedings Below.
1.

AFPM’s complaint.

Plaintiff AFPM, formerly known as NPRA, is a national trade association
whose members include more than 450 companies that collectively own and
operate over 90% of the United States’ domestic petroleum refining capacity and
over 95% of our nation’s petrochemical production capacity. SER 15:3702 (Decl.
of Timothy Hogan (Hogan Decl.) ¶ 2). AFPM’s members manufacture and supply
to consumers, both individual and corporate, a wide variety of essential products
including transportation fuels. Id. AFPM participates, on behalf of its members, in
regulatory and legal proceedings with respect to a wide variety of legal and policy
issues that may affect the petroleum refining industry. Id. (Hogan Decl. ¶ 3).
In February 2010, AFPM, American Trucking Associations, the Center for
North American Energy Security, and the Consumer Energy Alliance filed a
complaint seeking, as relevant here, a declaration that the LCFS violates the
Commerce Clause and a permanent injunction against its enforcement.
ER 13:3240–57.12 AFPM brought this challenge on behalf of its members because
of the significant impact the LCFS has on the petroleum-refining industry and, as a
result, on AFPM’s members. SER 15:3702 (Hogan Decl. ¶ 4). Many of AFPM’s
members are regulated parties subject to the LCFS’s requirements. SER 14:3507
12

The AFPM Plaintiffs also allege that the LCFS is preempted by the Clean Air
Act. Because the AFPM Plaintiffs’ summary-judgment motion was limited to their
Commerce Clause claim, this brief does not address federal preemption.
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(Supplemental Hogan Decl. ¶ 3); ER 4:580–81 (¶¶ 61–62). Indeed, all but two of
the petroleum refiners CARB identified that operate in California and are subject
to the LCFS are AFPM members. SER 14:3507–08 (Supplemental Hogan Decl.
¶ 5); ER 11:2750 (ISOR F-9 & tbl. F2-1).
The LCFS imposes significant burdens on regulated parties. SER 15:3702
(Hogan Decl. ¶ 4); SER 3507 (Supplemental Hogan Decl. ¶ 2); ER 4:582 (¶ 64).
According to CARB’s own estimates, the reporting and recordkeeping
requirements alone will cost each regulated party approximately $170,000 per
year. SER 15:3703 (Hogan Decl. ¶ 6); SER 15:3635, :3638 (FSOR 426, 437).
Regulated parties will also have to substitute a portion of their petroleum-based
fuels with lower-carbon-intensity alternative fuels. SER 14:3507 (Supplemental
Hogan Decl. ¶ 4); ER 4:737 (Decl. of Michael Waugh in Supp. of Defs.’
Supplemental Brs. in Opp’n (Waugh Decl.) ¶ 7). According to CARB, the price
disparity between lower- and higher-carbon-intensity corn ethanol created by the
LCFS could impose as much as $10 to $20 million in additional costs on regulated
parties that sell gasoline in California, including AFPM’s members. SER 14:3507
(Supplemental Hogan Decl. ¶ 4); ER 4:737–38 (Waugh Decl. ¶¶ 8, 12–14); ER
4:580–81 (¶¶ 61–62).
A separate group of plaintiffs referred to below as the “Rocky Mountain
Farmers Union” or “RMFU” Plaintiffs filed a similar action in December 2009.
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ER 13:3402. The two cases were consolidated for certain purposes before Judge
Lawrence J. O’Neill of the Eastern District of California. SER 15:3704–09.
2.

CARB’s motion to dismiss.

CARB moved to dismiss both cases based on Section 211(c)(4)(B) of the
Clean Air Act, 42 U.S.C. § 7545(c)(4)(B), which CARB contended immunized the
LCFS from scrutiny under the Commerce Clause. The district court denied the
motion, ER 13:3155–90 (Order on Defs.’ Mot. to Dismiss (Dismissal Order)),
relying in part on this Court’s holdings that Section 211(c)(4)(B)’s “sole purpose”
is to waive preemption for California under the “precisely coextensive” express
preemption provision found in Section 211(c)(4)(A). Davis, 348 F.3d at 786;
Oxygenated Fuels, 331 F.3d at 670. In accord with Supreme Court precedent, the
court held that such a waiver of preemption does not authorize California to violate
the Commerce Clause. ER 13:3187–88 (Dismissal Order 33–34).
3.

The parties’ motions for summary judgment.

Both groups of Plaintiffs moved for summary judgment on their Commerce
Clause claims, and CARB cross-moved for summary judgment renewing the
arguments based on Clean Air Act Section 211(c)(4)(B) it had made in its motion
to dismiss. The court denied CARB’s motion, again holding that CARB had
“fail[ed] to bear [its] burden to establish by clear and unmistakable evidence that
Congress intended to exempt the LCFS from scrutiny under the Commerce
Clause.” ER 1:115 (Order on Defs.’ Summ. J. Mot. (Defs.’ Order) 32).
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The court granted both Plaintiffs’ motions for summary judgment on their
Commerce Clause claims. It concluded that the LCFS impermissibly regulates
extraterritorial commerce because its “ ‘practical effect’ ” is to control commerce
occurring wholly outside California. ER 1:65 (RMFU Order 20); ER 1:35 (AFPM
Order 15). By “penaliz[ing]” imported fuels based on how they are produced and
transported in other states and countries, the court held that “the LCFS
impermissibly attempts to ‘control conduct beyond the boundary of the state’ ” and
thereby extends California’s “ ‘police power beyond its jurisdictional bounds.’ ” Id.
The court further held that the LCFS violates the Commerce Clause because
it discriminates against out-of-state fuels in favor of California fuels. As to
ethanol, the court held that the LCFS facially discriminates against Midwest
ethanol by assigning it higher carbon-intensity scores than “physically and
chemically identical” ethanol “produced the same way in California.” ER 1:59
(RMFU Order 14); ER 1:35 (AFPM Order 15). As to crude oil, the court held that
the “design and practical effect” of the LCFS is to favor California crude oil by
assigning it “an artificially favorable and lower carbon intensity value” compared
to crude oils imported from other states and countries. ER 1:39 (AFPM Order 19).
The court explained that the LCFS “gives an economic advantage to California
TEOR over foreign HCICOs and assigns a mandatory economic disadvantage to
out-of-state and foreign existing crude sources.” ER 1:44 (AFPM Order 24).
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Finally, the court held that CARB had failed to show that this discrimination
satisfied strict scrutiny. ER 1:42–43 (AFPM Order 22–23). Observing that
CARB’s own expert “concede[d] that California could ‘adopt a tax on fossil fuels’
to ‘reduce greenhouse gas emissions associated with California’s transportation
sector,’ ” and that CARB itself acknowledged that GHG emissions could be
reduced “by ‘increasing vehicle efficiency’ or ‘reducing the number of vehicle
miles traveled,’ ” the court held that CARB had “failed to establish there are no
nondiscriminatory means by which California could serve its purpose of combating
global warming through the reduction of GHG emissions.” ER 1:42–44 (AFPM
Order 22–24); ER 1:68 (RMFU Order 23).
Accordingly, the district court held that the LCFS violates the Commerce
Clause, entered partial summary judgment for Plaintiffs on their Commerce Clause
claims, and preliminarily enjoined CARB from enforcing the LCFS. ER 1:19–20.
The court certified its judgments for interlocutory appeal under Federal Rule of
Civil Procedure 54(b). ER 1:45 (AFPM Order 25); ER 1:83 (RMFU Order 38).
The district court denied CARB’s motion for a stay. SER 14:3477–80 (Order On
Mot. To Stay). On April 23, 2012, this Court stayed the district court’s judgments
pending appeal and granted expedited consideration of the case.
SUMMARY OF THE ARGUMENT
I.

The LCFS violates the Commerce Clause because it regulates

interstate and foreign commerce occurring wholly outside California.
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The express purpose and practical effect of the LCFS are to control
extraterritorial GHG emissions from the extraterritorial activities associated with
an imported fuel’s production and transportation in interstate and foreign
commerce. By penalizing imported fuels based on their lifecycle GHG
emissions—including out-of-state emissions from commercial activities that take
place entirely outside California—the LCFS impermissibly “attach[es] restrictions
to . . . imports in order to control commerce in other States” and countries.
Carbone, 511 U.S. at 393. Under the Commerce Clause, California may not
impose its emission standards on commerce occurring beyond its borders (and
within the borders of other states and countries) by penalizing imported fuels that
are produced and transported to California in a manner that California disfavors.
CARB’s efforts to justify this extraterritorial regulation fail. That the LCFS
applies only to fuels sold in California does not eliminate its extraterritorial effect.
Virtually every extraterritorial state law is triggered by the sale of a product instate. Likewise, the LCFS’s extraterritorial effect is neither “incidental” nor
“indirect”—the entire point of including out-of-state emissions in an imported
fuel’s carbon-intensity score is to affect conduct outside of California. Nor is the
LCFS merely an “incentive.” It is a regulatory mandate, backed by civil and
criminal liability, that imposes an economic penalty on imported fuels whose
carbon-intensity scores exceed the regulation’s annual cap. Under the Commerce
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Clause, only Congress has the authority to regulate commerce that spans multiple
states and countries.
II.

The LCFS also violates the Commerce Clause by discriminating

against interstate and foreign commerce in its treatment of ethanol and crude oils.
The LCFS facially discriminates against Midwest corn ethanol and in favor
of physically and chemically identical California ethanol. CARB’s asserted
justifications for this discrimination have “no bearing on whether [the LCFS] is
facially discriminatory.” Or. Waste Sys., 511 U.S. at 100. In any event, the
“justification” for the discrimination—the lifecycle analysis—was designed by
CARB to favor California biofuels over Midwest biofuels based on the origin of
fuels, fuel feedstocks, and sources of electricity.
The LCFS’s crude-oil provisions also discriminate against out-of-state crude
oils and in favor of California HCICO. Only California HCICO “is advantaged by
receiving a carbon intensity value that is lower than its actual” value calculated by
CARB. ER 1:40 (AFPM Order 20); SER 15:3606 (FSOR 22); Br. 31. Even if the
proposed amendments are adopted during the pendency of this appeal, the
challenged provisions will still have continuing applicability to regulated parties.
And CARB’s advisories and still-pending amendments violate the Commerce
Clause in any event because they regulate extraterritorially and perpetuate the
discriminatory system by adopting an “average” carbon intensity that benefits
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California HCICO and burdens lower-carbon-intensity crude oils imported from
Alaska and foreign countries. ER 1:44 (AFPM Order 24).
These central discriminatory features do not withstand strict scrutiny
because CARB cannot satisfy its burden of showing that the LCFS is unrelated to
economic protectionism or necessary to reduce GHG emissions. At base, the
LCFS is an economically protectionist measure designed to spur the production of
California biofuels at the expense of out-of-state biofuels and crude oils so that
California “keeps more money in State.” SER 15:3663 (FSOR 479).
Similarly, CARB has failed to show that the LCFS’s purported goal of
reducing global GHG emissions cannot be adequately served by reasonable
nondiscriminatory alternatives. Because GHGs are “well-mixed in the global
atmosphere,” Br. 19, reductions in GHG emissions associated with fuels destined
for California that result in increases in GHG emissions for fuels destined for other
markets result in no change in global GHG emissions and thus provide no local
environmental benefit for California. Here, CARB acknowledged that the LCFS
would result in “fuel-shuffling” that would cause companies to send highercarbon-intensity fuels to other states, but would “not result in reductions in
greenhouse gas emissions on a global scale.” SER 15:3628 (FSOR 241). CARB
has failed to demonstrate that the LCFS is necessary to reduce GHG emissions.
III.

Section 211(c)(4)(B) of the Clean Air Act does not authorize

California to violate the Commerce Clause. As the statute’s text and structure
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make clear, and as this Court has previously held, Section 211(c)(4)(B)’s “sole
purpose” is to waive for California the “precisely coextensive” express preemption
provision found in Section 211(c)(4)(A). Davis, 348 F.3d at 786; Oxygenated
Fuels, 331 F.3d at 670. Such an exemption from preemption does not authorize
Commerce Clause violations. Nothing in Section 211(c)(4)(B) manifests the
requisite clear and unambiguous congressional intent to remove federal
constitutional constraints and permit California to regulate extraterritorially and
discriminate against interstate and foreign commerce. In any event, the LCFS does
not fall within Section 211(c)(4)(B) because it is not “a control or prohibition
respecting any fuel” enacted “for the purpose of motor vehicle emission control.”
ARGUMENT
The district court correctly concluded that the LCFS is unconstitutional
because it violates the Commerce Clause. The Commerce Clause provides that
“Congress shall have Power . . . [t]o regulate Commerce with foreign Nations, and
among the several States.” U.S. Const. art. I, § 8, cl. 3. This affirmative grant of
power to Congress has a “ ‘negative’ ” component that limits the authority of states
to achieve otherwise legitimate ends. Or. Waste Sys., 511 U.S. at 98. In particular,
the Commerce Clause prohibits a state from regulating commerce outside its
borders, Healy, 491 U.S. at 336, and “directly limits the power of the States to
discriminate against interstate commerce,” Wyoming, 502 U.S. at 454. The LCFS
violates both of these independent limitations on California’s authority to pursue
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what might otherwise be legitimate goals, and Congress has not authorized
California’s constitutional violations.
I.

THE LCFS UNCONSTITUTIONALLY REGULATES INTERSTATE
AND FOREIGN COMMERCE OUTSIDE CALIFORNIA.
The LCFS is a textbook example of an extraterritorial regulation. The entire

point of the LCFS’s “lifecycle” analysis is to reduce out-of-state GHG emissions
from out-of-state activities associated with an imported fuel’s production and
transportation—activities that have no effect on the fuel’s composition or the
amount of GHGs it emits when used in California. CARB is seeking those
reductions because it has concluded that “emissions generated outside of California
pose . . . risk to California” and that state regulation focused only on in-state
emissions would therefore “miss significant sources.” Br. 19, 99.
That is why, as CARB explained below, “California has essentially assumed
legal and political responsibility” for GHG emissions “regardless of location.”
SER 15:3597 (CARB’s Summ. J. Mot. 17). Under the Commerce Clause,
however, emissions generated outside California are beyond California’s
jurisdiction, regardless of whether they have effects in California. By penalizing
imported fuels and fuel feedstocks based on extraterritorial emissions from
extraterritorial activities, the LCFS seeks to impose California’s “police power” on
commerce that occurs in other states and countries, contrary to longstanding
Supreme Court precedent holding that a state may not attach restrictions to imports
to control commerce outside its borders.
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A.

The Commerce Clause Bars A State From Regulating Commerce
Outside Its Borders.

The “Commerce Clause precludes the application of a state statute to
commerce that takes place wholly outside of the State’s borders, whether or not the
commerce has effects within the State.” Healy, 491 U.S. at 336 (internal quotation
marks and alteration omitted). A “statute that directly controls commerce
occurring wholly outside the boundaries of a State exceeds the inherent limits of
the enacting State’s authority and is invalid regardless of whether the statute’s
extraterritorial reach was intended by the legislature.” Id.; accord Brown-Forman
Distillers Corp. v. N.Y. State Liquor Auth., 476 U.S. 573, 579–84 (1986). If a law
regulates extraterritorial commerce, “it violates the Commerce Clause per se, and
[the Court] must strike it down without further inquiry.” NCAA v. Miller, 10 F.3d
633, 638 (9th Cir. 1993).
In determining whether a state law impermissibly regulates extraterritorial
commerce, the “critical inquiry is whether the practical effect of the regulation is to
control conduct beyond the boundaries of the State.” Healy, 491 U.S. at 336.
Under this “practical effect” test, a state “may not attach restrictions to exports or
imports in order to control commerce in other States,” as this “would extend the
[state’s] police power beyond its jurisdictional bounds.” Carbone, 511 U.S. at
393; accord Baldwin, 294 U.S. 511 (striking down a New York law that prohibited
the resale of milk imported into New York unless the price paid to the out-of-state
milk producer equaled New York’s minimum price).
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This bar on extraterritorial regulation applies regardless of whether the state
law discriminates against interstate commerce or involves economic protectionism.
Miller, 10 F.3d at 638 (“discrimination and economic protectionism are not the
sole tests”); accord Midwest Title Loans, Inc. v. Mills, 593 F.3d 660, 665 (7th Cir.
2010). In this way, the Commerce Clauses enforces the territorial limitations on
state power inherent in our federal system of government. By preventing any one
state from “project[ing] its legislation” into other states and countries, Baldwin,
294 U.S. at 521, the Commerce Clause reflects “the Constitution’s special concern
both with the maintenance of a national economic union unfettered by stateimposed limitations on interstate commerce and with the autonomy of the
individual States within their respective spheres,” Healy, 491 U.S. at 335–36.
B.

The LCFS Regulates Extraterritorial Commerce.

The LCFS violates the Commerce Clause because its express purpose and
practical effect are to control commerce that occurs wholly outside of California.
By penalizing imported transportation fuels and fuel feedstocks based solely on
how they are produced and transported in other states and countries, the LCFS
impermissibly “attach[es] restrictions to . . . imports in order to control [interstate
and foreign] commerce” and thereby “extend[s] [California’s] police power
beyond its jurisdictional bounds.” Carbone, 511 U.S. at 393.13
13

Relying on S.D. Myers, Inc. v. City & County of San Francisco, 253 F.3d 461,
467 (9th Cir. 2001), CARB suggests that “the LCFS is an extraterritorial regulation
‘only if [it] must necessarily be read as directly regulating interstate commerce.’ ”
36

1.

Under the LCFS, an imported fuel’s “carbon intensity” is largely

determined by commercial activities that take place entirely outside California.
The LCFS assigns carbon-intensity scores to fuels based on a “lifecycle” analysis
that purports to measure all the GHG emissions CARB attributes to the fuel’s
production and transportation to California. LCFS § 95481(a)(11), (28) (Add. 5,
7); SER 15:3602, :3664 (FSOR 5, 507). As CARB explained, a fuel’s carbonintensity score is based on “how and where the fuel is produced.” SER 15:3605
(FSOR 16); see also ER 10:2360 (ISOR V-30) (“the relevant question for the
LCFS” is “how was the product made, since the process for producing and
distributing the product is what affects the product’s carbon intensity”).
CARB uses the same “lifecycle” analysis to assign carbon-intensity scores to
both ethanol and crude oil. Br. 28–29 (“lifecycle analysis is . . . the fundamental
methodology”). With respect to crude oil, the LCFS purports to capture all the
GHG emissions resulting from “crude production, refining,” and “all transportation
and distribution activities,” even when these activities occur wholly outside
California. SER 15:3607 (FSOR 23). Similarly, the carbon-intensity score for
imported corn ethanol is based upon a wide variety of commercial activities
occurring beyond California’s borders, including:
Br. 67. Unlike in S.D. Myers, however, here there is no alternative interpretation
of the LCFS that would save it. All agree that the LCFS assigns carbon-intensity
scores based on extraterritorial GHG emissions from extraterritorial commercial
activities. The legal question is whether this undisputed feature of the LCFS has
the “practical effect” of controlling extraterritorial commerce.
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•

Farming practices (e.g., fertilizer application frequency, dose rate and
type of fertilizer used);

•

Crop yields;

•

Harvesting practices;

•

Collection and transportation of the crop;

•

Type of fuel production process (technology, efficiency of
plant/process, etc.);

•

Fuel used in the production process (coal, natural gas, biomass);

•

Energy efficiency of the production process;

•

The value of co-products generated (e.g., distillers grain);

•

Transportation and distribution of the fuel.

ER 9:2282–83 (ISOR IV-4–IV-5); see also SER 15:3664, :3671, :3674 (FSOR
507, 521, 524).
These extraterritorial activities do not affect the composition of the fuel or
the amount or kind of GHGs it emits when used in a motor vehicle in California.
As CARB explained, “[c]arbon intensity is not an inherent chemical property of a
fuel,” SER 15:3700 (FSOR 951), but rather a measure of the total amount of GHG
emissions “associated with all steps required to produce, distribute, market and
use” the fuel, ER 10:2360 (ISOR V-30). The LCFS thus differentiates between
physically and chemically identical fuels based not on their composition or their
impact on tailpipe emissions, but on the manner in which they are produced and
transported in interstate and foreign commerce.
As a result, “the ambitious LCFS calibrates [carbon-intensity] scores so that
they regulate, among other things, deforestation in South America, how Midwest
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farmers use their land, and how ethanol plants in the Midwest produce animal
nutrients.” ER 1:64 (RMFU Order 19). For example, the LCFS significantly
increases the carbon-intensity scores of ethanol to account for land-use changes
that “occur when the acreage of agricultural production is expanded to support
increased biofuel production.” ER 9:2295 (ISOR IV-17). The LCFS also
increases carbon-intensity scores for ethanol based on whether the out-of-state
producer chooses to dry its “distiller’s grains,” a byproduct of the production
process that can be used as an animal feed and is sold in an entirely separate
market. ER 9:2290 (ISOR IV-12). The LCFS attempts to account for all the GHG
emissions associated with these and many other commercial activities that occur
entirely outside California.
2.

The express purpose and practical effect of the LCFS are to control

commerce that occurs wholly outside California. As CARB acknowledged below,
“California has essentially assumed legal and political responsibility for emissions
of carbon resulting from the production and transport, regardless of location, of
transportation fuels actually used in California.” SER 15:3597 (CARB’s Summ. J.
Mot. 17) (emphasis added). The Commerce Clause does not permit California to
usurp this authority from other states and countries.
The stated “purpose” of the LCFS is to “reduce greenhouse gas emissions by
reducing the full fuel-cycle, carbon intensity of the transportation fuel pool used in
California.” LCFS § 95480 (Add. 1). To achieve this goal, the LCFS uses a
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“lifecycle” analysis that “attempt[s] to account for—and reduce—emissions from
the entire pathway,” including out-of-state emissions resulting from an imported
fuel’s production and transportation outside of California. ER 1:65 (RMFU Order
20). As the district court observed, the avowed “aim of the LCFS is to change
these practices to reduce GHG emissions.” Id.
Likewise, “the ‘practical effect’ of the regulation would be to control this
conduct—occurring wholly outside of California.” Id. The LCFS achieves this
“practical effect” by penalizing the use of fuels whose carbon-intensity scores
exceed the regulation’s annual cap and placing such fuels at a substantial
commercial disadvantage in the California market: parties using such fuels must
either purchase credits from their competitors, LCFS § 95484(b)(4) (Add. 29), or
incur severe civil and criminal penalties for exceeding the LCFS’s annual cap,
LCFS § 95484(e) (Add. 39). Thus, to remain competitive in the California market,
producers of high-carbon fuels must change the manner in which they produce and
transport their fuels to obtain a lower carbon-intensity score—even though both the
activities and the emissions they generate occur entirely outside California. As
CARB explained, producers must “alter production methods, sources of power, or
other aspects of their business in order to . . . compete for business in California.”
SER 14:3578 (CARB’s Summ. J. Opp’n 25).
In this way, the LCFS “seeks to force [California’s] judgment with respect to
[GHG emissions] on communities in its sister states.” Nat’l Solid Wastes Mgmt.
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Ass’n v. Meyer, 63 F.3d 652, 660–61 (7th Cir. 1995) (Meyer I). Indeed, the LCFS
would be a failure, when measured against its stated goals, if it did not achieve the
practical effect of altering out-of-state practices to reduce out-of-state emissions.
See Nat’l Foreign Trade Council v. Natsios, 181 F.3d 38, 69 (1st Cir. 1999), aff’d
sub nom. Crosby v. Nat’l Foreign Trade Council, 530 U.S. 363 (2000) (striking
down a Massachusetts statute imposing a 10% penalty on parties bidding for
government contracts if they did business in Burma “because both the intention
and effect of the statute [was] to change conduct beyond Massachusetts’s
borders”). The Commerce Clause, however, does not permit California to “project
its legislation” into other states and countries. Baldwin, 294 U.S. at 521.
In Baldwin, for example, the Supreme Court struck down a New York law
prohibiting the resale of milk imported into New York if it had been bought in
another state at a price lower than New York’s minimum price. Id. at 519. New
York argued that the law would “lift up the level of economic welfare” of milk
producers in other states and thereby “stimulate the observance of sanitary
requirements in the preparation of the product.” Id. at 524. The Court rejected this
argument, holding that “[o]ne state may not put pressure . . . upon others to reform
their economic standards” by imposing “obstructions to the normal flow of
commerce” between the states. Id.
Similarly, in Carbone, the Supreme Court held that a town could not use a
flow-control ordinance “as a way to steer solid waste away from out-of-town
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disposal sites that it might deem harmful to the environment” because any such
attempt to regulate extraterritorial waste disposal “would extend the town’s police
power beyond its jurisdictional bounds.” 511 U.S. at 393. Citing Baldwin, the
Court reiterated that “States and localities may not attach restrictions to exports or
imports in order to control commerce in other States.” Id.
Likewise, in Meyer I, the Seventh Circuit struck down a Wisconsin statute
that forbade out-of-state waste generators to use Wisconsin’s landfills unless they
generated waste in a region that had adopted Wisconsin’s recycling standards. 63
F.3d at 653–54. Like the LCFS, the statute in Meyer restricted the importation of
waste from other states because they had not “adopt[ed] the Wisconsin view of
environmental management.” Id. at 662. The court held that the statute
impermissibly regulated extraterritorial commerce because its “practical effect”
was to “impose the requirements of Wisconsin law” on out-of-state waste
generation. Id. at 661.
When Wisconsin enacted a revised version of the statute that required
Wisconsin’s recycling standards to be applied only to Wisconsin-bound waste, the
Seventh Circuit again struck the statute down, reiterating that “[n]o state has the
authority to tell other polities what laws they must enact or how affairs must be
conducted outside its borders.” Nat’l Solid Wastes Mgmt. Ass’n v. Meyer, 165
F.3d 1151, 1153 (7th Cir. 1999) (per curiam) (Meyer II) (“Wisconsin defends as
environmentally sound the specifications it has told its neighbors to adopt. Under

42

the Constitution, however, it just does not matter what those specifications are.”);
accord Hardage v. Atkins, 619 F.2d 871, 873 (10th Cir. 1980) (striking down a
similar Oklahoma law because Oklahoma was attempting to “forc[e] its judgment
with respect to hazardous wastes on its sister states”).
The LCFS is no different. Like the laws struck down in these cases, the
LCFS seeks to impose California’s environmental standards on interstate and
foreign commerce conducted entirely outside California by erecting a barrier to
imports produced and transported in a manner California disfavors. It does not
matter that the LCFS achieves its extraterritorial effect by imposing a maximum
average carbon intensity on a provider’s fuels rather than an outright ban on
importation of high-carbon fuels. The nature of the trade barrier is immaterial.
Whether a law bans “all transport of the subject product” or simply places the
product at a “substantial commercial disadvantage” “makes no difference for
purposes of Commerce Clause analysis.” New Energy, 486 U.S. at 275.
Moreover, the LCFS will effectively erect an embargo on some high-carbon
fuels. For example, CARB “do[es] not . . . expect ethanol produced using coal
power to be used in California under the LCFS.” SER 15:3671 (FSOR 521). And
CARB acknowledges that under the LCFS it is “unlikely that California will see a
significant increase in new HCICO use.” SER 14:3573 (CARB’s Summ. J. Opp’n
17). By conditioning access to the California market on whether parties conform
their out-of-state activities to California’s environmental standards, the LCFS
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“reaches across the [California] state line and regulates commerce occurring
wholly outside [California].” Meyer I, 63 F.3d at 661. “That sort of extraterritorial
effect is forbidden by the Commerce Clause.” Miller, 10 F.3d at 639.
3.

The unconstitutionality of the LCFS is further confirmed by the

breathtaking expansion of state power to regulate interstate and foreign commerce
that would result if the LCFS were upheld. The logic of CARB’s argument is not
limited to transportation fuels. As CARB acknowledges, “almost every aspect of
human activity” emits GHGs. SER 15:3596 (CARB’s Summ. J. Mot. 8). If
California could penalize imported transportation fuels based on their “lifecycle”
GHG emissions, then California (or any other state) could likewise penalize any
imported good based on the GHG emissions associated with its production and
transportation. If the LCFS were upheld, nothing would prevent California from
assigning carbon-intensity scores to every imported good and levying a financial
penalty based on the good’s carbon-intensity score. In this manner, California
could regulate the production and transportation not only of imported corn from
Nebraska (as the LCFS does), but also oranges from Florida, milk from Vermont,
lumber from Alaska, cars from Michigan, wine from France, or any product from
any state or country.
Nor does the logic of CARB’s argument stop at carbon intensity. If the
LCFS were valid, then by the same logic California could effectively regulate any
aspect of the way in which any imported good is produced and transported, even
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though these out-of-state activities do not affect the attributes of the good, and
even though the state allows commerce in identical goods that are produced and
transported in a manner California favors. For example, California could prohibit
or penalize the importation of goods transported to California by trains that do not
meet California’s safety specifications, or goods produced by workers who were
not paid California’s minimum wage. Such restrictions would plainly violate the
Commerce Clause. See S. Pac. Co. v. Arizona, 325 U.S. 761, 775 (1945) (a state
may not “control train operations beyond the boundaries of the state”); Baldwin,
294 U.S. at 524 (a state may not “condition importation upon proof of a
satisfactory wage scale in factory or shop”).
The LCFS violates the Commerce Clause for the same reason. Its express
purpose and practical effect are to regulate “fuel pathways,” i.e., the manner in
which fuels are produced and transported in other states and countries. These
extraterritorial activities are beyond California’s jurisdiction under the Commerce
Clause. Just as “[o]ne state may not put pressure . . . upon others to reform their
economic standards” by restricting imports, Baldwin, 294 U.S. at 524, so too
California may not compel fuel producers in other states and countries to conform
their out-of-state activities to California’s environmental standards in order to
compete for business in the state. California may not attach restrictions to
imported fuels in an effort to reduce GHG emissions in other states and countries.
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4.

The LCFS’s “extraterritorial reach also violates the Commerce Clause

because of its potential interaction or conflict with similar statutes in other
jurisdictions.” Miller, 10 F.3d at 639. Like the laws struck down in Baldwin and
its progeny, the LCFS regulates extraterritorial commerce and is unconstitutional
regardless of whether other states adopt similar laws. But the LCFS’s infirmity is
independently illustrated by “considering how [it] may interact with the legitimate
regulatory regimes of other States and what effect would arise if not one, but many
or every, State adopted similar legislation.” Healy, 491 U.S. at 336.
The proliferation of laws like the LCFS would produce precisely the sort of
“competing and interlocking local economic regulation that the Commerce Clause
was meant to preclude.” Id. at 337. If every state regulated fuels based on
lifecycle analysis, the market for transportation fuels “would become Balkanized,
since a producer would have strong incentives to either relocate its operations in
the State of largest use, or sell only locally to avoid transportation and other
penalties.” ER 1:66 (RMFU Order 21). The result would be “a multiplication of
preferential trade areas destructive of the very purpose of the Commerce Clause.”
Dean Milk Co. v. City of Madison, 340 U.S. 349, 356 (1951).
Moreover, “the interaction of many extraterritorial laws similar to [the
LCFS] would serve as a clog on interstate commerce.” Meyer II, 165 F.3d at 1153.
Providers “would be hard-pressed to satisfy the requirements of 50 different LCFS
regulations which may requir[e] 50 different levels of reductions over 50 different
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time periods.” ER 1:66–67 (RMFU Order 21–22). Different states could adopt
different standards reflecting their different policy judgments, with some states
penalizing conduct that other states promote. For example, California favors fuels
produced using nuclear power because it produces fewer GHG emissions than
other energy sources. But other states, for example a Midwestern state or Nevada,
might decide to penalize such fuels because of the environmental risks posed by
nuclear power plants. As a result, providers could face inconsistent regulatory
obligations. The Commerce Clause, however, “protects against inconsistent
legislation arising from the projection of one state regulatory regime into the
jurisdiction of another State.” Healy, 491 U.S. at 337.
Contrary to CARB’s contention, Br. 81, these concerns are “far from
speculative,” S.D. Myers, Inc. v. City & Cnty. of S.F., 253 F.3d 461, 470 (9th Cir.
2001). CARB repeatedly emphasized during the regulatory proceedings that the
LCFS’s effectiveness as an environmental measure depends on other jurisdictions
adopting similar measures, because otherwise high-carbon fuels will simply be
“shuffl[ed]” to other jurisdictions, yielding no global emission reductions. SER
15:3628, :3661, :3691 (FSOR 241, 477, 715). CARB predicted that the LCFS
would “hasten the development of similar programs by other states,” SER 15:3603
(FSOR 12), and argued below that “such adoptions are likely,” SER 14:3574
(CARB’s Summ. J. Opp’n 21), pointing to evidence that “a regional consortium of
eleven Northeastern and Mid-Atlantic States, Oregon, and the European Union
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have all expressed interest in adopting a regulation like the LCFS,” ER 4:786
(Scheible Decl. ¶ 74). CARB’s own amici observe that “13 other states are in the
process of developing [a low-carbon fuel] standard.” Envtl. Law Profs. Br. 10; see
also Oregon Br. et al. 4–5. CARB cannot now argue that such legislation is too
speculative to warrant consideration.
C.

CARB’s Contrary Arguments Should Be Rejected.

CARB concedes, as it must, that the LCFS assigns carbon-intensity scores
based on extraterritorial activities with the goal of reducing the extraterritorial
GHG emissions from those activities. Br. 74. It insists, however, that the LCFS
does not regulate extraterritorial commerce. These arguments are meritless and
should be rejected.
1.

CARB argues that the LCFS does not regulate commerce wholly

outside California because “the regulated sales of fuel take place in California.”
Br. 73. That argument is contrary to settled law. Virtually every extraterritorial
state law is triggered by the sale of a product in-state. The law struck down in
Baldwin applied only to milk that was resold in New York, and the laws struck
down in Healy and Brown-Forman applied only when the regulated parties made
in-state liquor sales. The Supreme Court expressly rejected the argument CARB
advances here, holding that the “mere fact that the effects” of an extraterritorial law
“are triggered only by [in-state] sales . . . does not validate the law if it regulates
the out-of-state transactions of [parties] who sell in-state.” Brown-Forman, 476
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U.S. at 580. Accordingly, “[t]hat the [LCFS] is addressed only to sales of [fuel] in
[California] is irrelevant if the ‘practical effect’ of the law is to control [commerce]
in other States.” Id. at 583.
2.

Likewise without merit is CARB’s contention that the LCFS has only

“incidental and indirect” effects on extraterritorial commerce and should therefore
be “analyzed under the Pike balancing test.” Br. 67. This characterization of the
LCFS is not credible. The entire point of including out-of-state emissions in a
fuel’s carbon-intensity score is to reduce those out-of-state emissions. The LCFS
aims to reduce those emissions by imposing a direct financial penalty on providers
of fuels whose carbon-intensity scores exceed the LCFS’s annual maximum
average. The LCFS’s extraterritorial effect is neither “incidental” nor “indirect.”
Indeed, CARB insists that it must target out-of-state emissions to achieve its
regulatory objective because GHG “emissions generated outside of California pose
the same risk to California citizens as those generated inside California.” Br. 19.
Under the Commerce Clause, however, California may not regulate extraterritorial
commerce, “whether or not the commerce has effects within the State.” Healy,
491 U.S. at 336. The LCFS’s impact on extraterritorial commerce is intended and
direct, and it is therefore per se invalid.
3.

The Court should also reject CARB’s argument that the LCFS does

not “control” extraterritorial commerce, but rather merely provides an “incentive”
for producers to reduce their extraterritorial emissions. Br. 77–78. Contrary to
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CARB’s contention, the LCFS by its terms imposes a legal “mandat[e].” Br. 77.
“[A] regulated party must meet the average carbon intensity requirements set forth
in” the regulation or face civil and criminal liability. LCFS §§ 95482(a), 95484(e)
(Add. 11, 39). The LCFS is an “incentive” only in the same sense that criminal
laws are an “incentive” not to commit crime. See also Br. 19 (recognizing that the
“incentives” the LCFS creates for production of low-carbon fuels flow from the
“compliance obligation” of regulated parties).
CARB does not and cannot dispute that the LCFS “ ‘necessarily require[s]’ ”
providers to comply if they wish to do business in California. Br. 70 (emphasis
omitted). This more than satisfies the standard for an extraterritorial law, which
requires only that the “practical effect of the regulation is to control conduct
beyond the boundaries of the State.”14 Healy, 491 U.S. at 336. That is the case
here. A law requiring parties to (1) compete at a substantial commercial
disadvantage, (2) abandon the market, or (3) change their out-of-state activities

14

Short of a law purporting to regulate conduct that has no nexus to the regulating
state, it is difficult to conceive of a law that “ ‘necessarily require[s] out-of-state
commerce to be conducted according to in-state terms.’ ” Br. 70. A party could
always avoid the law by ceasing to do business in the regulating state. But to
uphold extraterritorial state laws on this ground “would be to read the Commerce
Clause out of the Constitution.” Natsios, 181 F.3d at 70. The plaintiffs in Healy
and Brown-Forman, for example, could have avoided the price-affirmation statutes
at issue there by not selling liquor in Connecticut or New York, but that did not
eliminate the extraterritoriality problem. Cf. id. (“Every discriminatory state law
can be avoided by withdrawing from the enacting state.”).
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undoubtedly has both the intended and “practical effect” of controlling
extraterritorial commerce. See id. at 337–39.
For the same reasons, it does not matter that providers may “choose how to
comply with the carbon intensity standard.” Br. 74. The dispositive point is that
providers must comply with the carbon-intensity standard to sell fuel in California,
and the LCFS requires providers of high-carbon fuels to alter their extraterritorial
commercial activities or suffer adverse regulatory and commercial consequences.
In so doing, the LCFS has the practical effect of “controlling” extraterritorial
commerce in the same way as the price-affirmation law struck down in Healy.
Connecticut’s price-affirmation law did not directly mandate the price regulated
parties were required to charge in other states. The Court nonetheless endorsed the
court of appeals’ conclusion that the statute was unconstitutional because shippers
could not “as a practical matter, set prices” in other states “without factoring in”
their effects on in-state prices. 491 U.S. at 330, 338. For example, the statute had
the practical effect of “deter[ing] volume discounts in [border states]” because
those discounts “would have to be offered as the regular price for an entire month
in Connecticut.” Id. at 339. In contrast, CARB’s argument is similar to the theory
of the dissent rejected by the majority in Healy. See id. at 347 (Rehnquist, C.J.,
dissenting) (arguing that Connecticut’s price-affirmation law did not “regulat[e]”
or “contro[l]” out-of-state prices because distributors had “no legal obligation” to
consider the law, but only had to change their “business strategies”).
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4.

There is likewise no merit to CARB’s contention that the LCFS does

not fit into the artificial categories CARB attempts to impose on the case law. Br.
71–72. CARB has no persuasive answer to Baldwin, Carbone, Meyer, or Hardage,
all of which squarely hold that a state may not attach restrictions to imports in an
effort to control commerce in other states.
CARB attempts to limit Baldwin to laws that control the price or other terms
of out-of-state transactions, Br. 71, but offers no principled reason to distinguish
between such laws and laws that control other forms of out-of-state commerce.
Although several of the Supreme Court’s extraterritoriality cases involved laws
that controlled out-of-state prices, “the principles set forth in these decisions are
not limited to that context.” Meyer I, 63 F.3d at 659. Indeed, in Carbone, the
Supreme Court declined to limit Baldwin to state-imposed price controls, holding
that a town could not regulate out-of-state waste disposal because “[t]o do so
would extend the town’s police power beyond its jurisdictional bounds.” 511 U.S.
at 393. The guiding rule was that states “may not attach restrictions to exports or
imports in order to control commerce”—of any kind—“in other States.” Id.
CARB’s attempt to distinguish Meyer and Hardage also fails. A state has
no more power to require parties in other states and countries to change their
extraterritorial conduct “as a condition of importation or favorable treatment” than
it does to require “other states . . . to adopt specific laws.” Br. 72. Both forms of
extraterritorial regulation are invalid because both seek to impose one state’s
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standards on commercial conduct in other states. The law struck down in Baldwin,
for example, did not require Vermont to adopt New York’s minimum milk price,
but attempted to achieve the same result by banning the resale in New York of
milk purchased below that price in Vermont. The LCFS suffers from the same
infirmity—it improperly attempts to impose California’s emission standards on
commerce in other states and countries.
Unable to answer the controlling authorities, CARB relies instead on cases
that are nothing like this one. None of the cases cited by CARB involved a law
that restricted or penalized imported products based on how they were produced
and transported in interstate and foreign commerce in an attempt to control
extraterritorial commerce. CARB cites no case upholding such a law.
Instead, CARB relies on cases upholding laws that imposed labeling
requirements on products sold in the state or disclosure requirements on parties
doing business in the state. See Int’l Dairy Foods Ass’n v. Boggs, 622 F.3d 628,
646–47 (6th Cir. 2010); Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F.3d 104, 110–13
(2d Cir. 2001); Hampton Feedlot, Inc. v. Nixon, 249 F.3d 814, 818–19 (8th Cir.
2001). In those cases, however, the regulated parties’ labeling of their products in
other states “ha[d] no bearing” on how their products were treated in the regulating
state, Boggs, 622 F.3d at 647, and the regulating state was “ ‘indifferent’ ” to their
out-of-state activities, Sorrell, 272 F.3d at 110; see also Hampton, 294 F.3d at
818–19 (law requiring packers who bought livestock in the state to disclose their
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prices was “ ‘indifferent to sales occurring out-of-state’ ”). Here, by stark contrast,
producers’ out-of-state activities have a direct bearing on how their fuels are
treated under the LCFS, and California is not “indifferent” to those activities—
indeed, the avowed aim of the regulation is to change them.
Labeling laws are further inapposite because they regulate the attributes of
products sold in the state. A state unquestionably has authority to regulate or even
impose a nondiscriminatory ban on the sale of products in the state based on their
physical attributes, including their packaging. See Minnesota v. Clover Leaf
Creamery Co., 449 U.S. 456, 470–74 (1981); Cotto Waxo Co. v. Williams, 46 F.3d
790, 793–94 (8th Cir. 1995). No one disputes, for example, that California has
authority to regulate fuels based on their physical attributes when combusted in
California. But that is not what the LCFS does. The LCFS treats physically and
chemically identical fuels differently based solely on out-of-state emissions
resulting, not from the fuel’s combustion in California or any other physical
attributes of the fuel that are present in California, but from the extraterritorial
activities associated with the fuel’s production and transportation in interstate and
foreign commerce. ER 10:2360 (ISOR V-30). That regulation of extraterritorial
conduct is fundamentally different from a labeling or disclosure requirement.
Likewise irrelevant are cases upholding laws regulating the terms and
conditions of contracts governing in-state transactions, see Osborn v. Ozlin, 310
U.S. 53, 62 (1940); S.D. Myers, 253 F.3d at 467–69; Valley Bank of Nev. v. Plus
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Sys., Inc., 914 F.2d 1186, 1190–91 (9th Cir. 1990); SPGGC, LLC v. Blumenthal,
505 F.3d 183, 193–96 (2d Cir. 2007), and cases upholding laws requiring
manufacturers who sell their products in-state to make a financial contribution to
the state, see Freedom Holdings, Inc. v. Spitzer, 357 F.3d 205, 219–21 (2d Cir.
2004); Pharm. Research & Mfrs. of Am. v. Concannon, 249 F.3d 66, 80–83 (1st
Cir. 2001), aff’d, 538 U.S. 644 (2003). Unlike the LCFS, none of the laws upheld
in these cases required parties to conform their extraterritorial activities to the
state’s standards as a condition of importation or favorable treatment.15
There is thus no basis for CARB’s fear that a decision striking down the
LCFS would “dangerously expan[d] the extraterritoriality doctrine,” Br. 70, and
“invalidate countless state laws,” Br. 80. The only state laws that would be
imperiled are those that restrict or penalize imported products based on how they
are produced and transported in interstate and foreign commerce in an effort to
control commerce in other states and countries—laws that Carbone and similar
cases have already held are unconstitutional. And, apart from the LCFS, CARB
has not identified a single such law that would be jeopardized by affirming the
district court’s decision.
15

Also misplaced is CARB’s reliance on Pacific Merchant Shipping Ass’n v.
Goldstene, 639 F.3d 1154 (9th Cir. 2011), cert denied, 80 U.S.L.W. 3004 (U.S.
June 25, 2012) (No. 10-1555), which upheld California regulations requiring
vessels to use clean fuels when operating within 24 nautical miles off the
California coastline. Unlike the LCFS, the regulations in Pacific Merchant did not
“attemp[t] to regulate conduct in either another state of the Union . . . [or] in the
territory or waters of a foreign nation.” Id. at 1180.
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5.

Nor can CARB salvage the LCFS on the ground that a lifecycle

analysis is the “only scientifically valid way” to account for all the emissions from
a fuel’s production, transportation, and use. Br. 2, 74. Scientific validity is an
issue separate and apart from whether California is authorized to regulate interstate
and foreign commerce outside California. CARB’s argument only underscores
that its regulation of imported fuels based on lifecycle GHG emissions is an
inherently extraterritorial regulation of interstate and foreign commerce. Under the
Commerce Clause, only Congress has authority to regulate interstate and foreign
commerce occurring in multiple states and countries.
Likewise, that Congress has used lifecycle analysis to regulate fuels does not
mean that California may do the same. The Commerce Clause “enshrines the
principle that the federal government can regulate commerce in ways that the
States cannot.” ER 1:68 (RMFU Order 23); see Prudential Ins. Co. v. Benjamin,
328 U.S. 408, 423 (1946) (“The commerce clause is in no sense a limitation upon
the power of Congress over interstate and foreign commerce.”). Regulation of
interstate and foreign commerce “is reserved by the Commerce Clause to the
Federal Government and may not be accomplished piecemeal through the
extraterritorial reach of individual state statutes.” Healy, 491 U.S. at 340.
II.

THE LCFS UNCONSTITUTIONALLY DISCRIMINATES AGAINST
INTERSTATE AND FOREIGN COMMERCE.
The LCFS also violates the Commerce Clause by impermissibly

discriminating against interstate and foreign commerce in its treatment of ethanol
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and crude oils. The Commerce Clause “directly limits the power of the States to
discriminate against interstate commerce.” Wyoming, 502 U.S. at 454; New
Energy, 486 U.S. at 273. This limitation on state authority “presumes a national
market free from local legislation,” Carbone, 511 U.S. at 393, and forecloses any
state’s “attempt to isolate itself from a problem common to the several States by
raising barriers to the free flow of interstate trade,” Chem. Waste Mgmt., 504 U.S.
at 339–40. By doing so, the Commerce Clause precludes state laws “designed to
neutralize advantages belonging to the place of origin.” Baldwin, 294 U.S. at 527.
Discrimination under the Commerce Clause “simply means differential
treatment of in-state and out-of-state economic interests that benefits the former
and burdens the latter.” Or. Waste Sys., 511 U.S. at 99; New Energy, 486 U.S. at
275 (Commerce Clause precludes discrimination that puts out-of-state products at
“commercial disadvantage”); Hunt, 432 U.S. at 351 (“raising the costs of doing
business” for out-of-state competitors is discriminatory). As the Supreme Court
has explained, the “imposition of a differential burden on any part of the stream of
commerce” is invalid because it “will result in a disadvantage to the out-of-state
producer.” W. Lynn Creamery, Inc. v. Healy, 512 U.S. 186, 202 (1994).
A discriminatory state law “is virtually per se invalid” and must be struck
down “unless [the State] can ‘sho[w] that it advances a legitimate local purpose
that cannot be adequately served by reasonable nondiscriminatory alternatives.’ ”
Or. Waste Sys., 511 U.S. at 99–101. To be “legitimate,” the governmental interest
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must be “ ‘unrelated to economic protectionism.’ ” Id. at 106. Laws that
discriminate against foreign commerce are subject to an even “more rigorous and
searching scrutiny,” S.-Cent. Timber Dev., Inc. v. Wunnicke, 467 U.S. 82, 100
(1984), because such discrimination “may create problems, such as the potential
for international retaliation, that concern the Nation as a whole,” Kraft Gen. Foods,
Inc. v. Iowa Dep’t of Revenue & Fin., 505 U.S. 71, 79 (1992).
The LCFS is invalid under these standards both in its treatment of Midwest
corn ethanol and in its treatment of imported crude oils. It discriminates against
out-of-state fuels, and this discrimination fails strict scrutiny because it is neither
unrelated to economic protectionism nor necessary to reduce GHG emissions.
A.

The LCFS Discriminates In Its Treatment Of Corn Ethanol.
1.

The LCFS discriminates against Midwest corn ethanol.

The district court correctly concluded that the LCFS discriminates against
Midwest corn ethanol on its face. ER 1:35 (AFPM Order 15); ER 1:58–63 (RMFU
Order 13–18). A state law is facially discriminatory when “[i]t is not necessary to
look beyond the text of th[e] statute to determine that it discriminates against
interstate commerce.” Camps Newfound/Owatonna, Inc. v. Town of Harrison, 520
U.S. 564, 575–76 (1997). Here, the LCFS facially discriminates against interstate
commerce because, on its face, it assigns higher carbon-intensity scores to
Midwest corn ethanols than to their California counterparts. Id. at 576.
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Specifically, the LCFS requires that a “regulated party must use the carbon
intensity value in Lookup Table that most closely corresponds to the production
process used to produce the regulated party’s fuel.” LCFS § 95486(b)(2)(B) (Add.
54); see also LCFS § 95486(a)(2) (Add. 44). The Lookup Table for corn ethanol
assigns a higher carbon-intensity score to “Midwest” corn ethanol than
“California” corn ethanol even though the two fuels are chemically and physically
identical and produce the same amount of GHG emissions when combusted in a
motor vehicle in California. The following “fuel pathways” are taken from the
mandatory LCFS Lookup Table included in the body of the regulation:

Fuel

Fuel Pathway

Assigned
Carbon
Intensity
(gCO2e/MJ)

Burden Imposed On
Midwest Corn Ethanol
As Compared to
California Corn Ethanol
(gCO2e/MJ)

98.40

+9.50

88.90

—

90.10

+9.40

80.70

—

86.80

+9.36

77.44

—

1. “Midwest; Dry Mill;
Dry DGS; NG”
1a. “California; Dry Mill;
Dry DGS; NG”
2. “Midwest; Dry Mill;
Wet DGS; [NG]”
Corn 2a. “California; Dry Mill;
Ethanol
Wet DGS; NG”
3. “Midwest; Dry Mill;
Wet DGS; 80% NG; 20%
Biomass”
3a. “California; Dry
Mill; Wet DGS;
80% NG; 20% Biomass”

LCFS § 95486(b) & tbl. 6 (Add. 47–48); ER 1:59 (RMFU Order 14); ER 10:2360
(ISOR V-30). Although these fuels are physically and chemically identical, the
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carbon-intensity values for the “Midwest” corn ethanols are about 10% higher than
the corresponding “California” corn ethanols. ER 1:59 (RMFU Order 14).16
Assigning Midwest corn ethanol a higher carbon-intensity score than
chemically identical California corn ethanol is discriminatory because under the
LCFS higher carbon-intensity scores generate “deficits” that must be eliminated
through the generation or purchase of “credits.” As a result, it will be more
difficult for a regulated party to comply with the LCFS if it uses Midwest corn
ethanol rather than the physically identical California corn ethanol. As CARB
admits, under the LCFS, “[t]he source of the ethanol” used in California will shift
“to those suppliers who can produce it with lower carbon intensities.” SER
15:3635 (FSOR 426); Br. 19; see also Ecoshift Consulting Br. 7 (“Under the
LCFS, therefore, lower carbon intensities directly translate to financial value”).
Thus, on its face, the LCFS favors California corn ethanol and disfavors
Midwest corn ethanol.17 This “preference” for local California corn ethanol over
Midwest corn ethanol is “protectionist and discriminatory.” Wyoming, 502 U.S. at
455 (striking down statute that created a preference for Oklahoma coal); New

16

CARB intended for an ethanol provider to use the “average” carbon-intensity
score when that provider’s actual pathway does not fit within a more specific
pathway in the Lookup Table. ER 4:775 (Scheible Decl. ¶ 39).
17

CARB’s characterization of the geographic labels in Lookup Table 6 as merely
for “convenience,” Br. 56 n.14, 63, is disingenuous because the LCFS mandates
the use of carbon-intensity scores based on the ethanol’s origin, LCFS
§ 95486(b)(2)(B) (Add. 54).
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Energy, 486 U.S. at 275 (striking down law that “impose[d] an economic
disadvantage upon out-of-state sellers”).
2.

CARB’s asserted justifications do not exempt the LCFS
from strict scrutiny.

CARB argues that the differential treatment of Midwest and California
ethanol is not discrimination because it can be justified under a “lifecycle analysis”
that is “not . . . on the basis of origin.” Br. 37, 50. CARB is wrong.
a.

CARB’s asserted “justification” for its discrimination cannot shield

the LCFS from strict scrutiny. In Oregon Waste, the Supreme Court addressed
whether a “surcharge” applied by Oregon to the disposal of solid waste generated
outside of Oregon discriminated, on its face, against interstate commerce. 511
U.S. at 96. Oregon argued that there was no discrimination because the
surcharge’s purpose was to provide compensation “ ‘to the State of Oregon and its
political subdivisions’ ” for uncompensated costs associated with waste generated
out-of-state; Oregon claimed that this neutral purpose “necessarily precludes a
finding that the surcharge is discriminatory.” Id. at 100. The Supreme Court
rejected that argument, holding that the “purpose of, or justification for, a law has
no bearing on whether it is facially discriminatory.” Id. (citing Chem. Waste
Mgmt., 504 U.S. at 340–41).
That holding forecloses CARB’s argument. Under CARB’s approach, a
state could avoid strict scrutiny of a facially discriminatory law merely by asserting
a neutral justification for the law. But the Commerce Clause prohibits state laws
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that employ discriminatory “ ‘legislative means’ ” even if they are motivated by
otherwise legitimate legislative ends. E.g., Chem. Waste Mgmt., 504 U.S. at 340
(quoting City of Philadelphia v. New Jersey, 437 U.S. 617, 626–27 (1978)). In
applying strict scrutiny, the Supreme Court has “often examined a ‘presumably
legitimate goal,’ only to find that the State attempted to achieve it by ‘the
illegitimate means of isolating the State from the national economy.’ ” Wyoming,
502 U.S. at 456–57 (quoting Philadelphia, 437 U.S. at 627); Hunt, 432 U.S. at 352
(“we need not ascribe an economic protection motive to . . . resolve this case”).
For that reason, the Supreme Court requires “that justifications for
discriminatory restrictions on commerce pass the ‘strictest scrutiny.’ ” Or. Waste
Sys., 511 U.S. at 101 (emphasis added). Here, on its face, the LCFS discriminates
against “Midwest” corn ethanol and in favor of physically identical “California”
corn ethanol. LCFS § 95486(b) & tbl. 6 (Add. 47–48). “In making [this]
geographic distinction,” the LCFS “patently discriminates against interstate
commerce,” Or. Waste Sys., 511 U.S. at 100, and is therefore invalid unless CARB
can satisfy strict scrutiny.18

18

CARB’s suggestion that the Court must accept the LCFS’s stated purpose at face
value, Br. 42, is wrong. See Hughes v. Oklahoma, 441 U.S. 322, 336 (1979) (“this
Court is not bound by ‘[t]he name, description or characterization’ ” of a law’s
purpose “ ‘given it by the legislature or the courts of the State,’ but will determine
for itself the practical impact of the law”); Dean Milk, 340 U.S. at 354 (rejecting
argument that the Court must accept law’s purpose at face value).
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b.

Even if CARB’s asserted justification for the discriminatory treatment

of Midwest ethanol were relevant to whether the LCFS facially discriminates—and
it is not—the “lifecycle” analysis offered by CARB as a justification is itself
inextricably connected with origin.
CARB contends that the LCFS is not discriminatory because the differing
carbon-intensity scores result from “the same, scientifically validated lifecycle
analysis [that] applies to all ethanols.” Br. 50. This argument fails because, as the
district court recognized, “the variables” used in the LCFS lifecycle analysis are
designed to “favor California ethanol producers.” ER 1:59 (RMFU Order 14).
CARB created a “California specific version” of an existing “lifecycle”
model. ER 4:770 (Scheible Decl. ¶ 18); LCFS § 95486(b)(1) (Add. 45) (“[C]ARB
uses the California-modified GREET (CA-GREET) model . . . .”). The CAGREET model favors California by differentiating between Midwest and
California corn ethanol based on factors inextricably tied to origin: (1) the distance
fuels and fuel feedstocks travel to reach California, and (2) the “source of fuel for
heat energy and co-generated electrical power (natural gas, coal, or biomass).”
SER 15:3665 (FSOR 508).
First, the discrimination in the LCFS’s lifecycle analysis is evident from the
disfavored treatment Midwest corn ethanol receives based on the distance that
finished fuels and fuel feedstocks travel in interstate and foreign commerce.
CARB acknowledges that some California ethanol “benefit[s] from shorter
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transportation distances.” SER 15:3689 (FSOR 713); ER 1:60 (RMFU Order 15).
By CARB’s own calculations, the portion of the carbon-intensity scores associated
with transporting corn ethanol from the Midwest (2.6 gCO2e/MJ) is twice as large
as the corresponding carbon-intensity score associated with transporting ethanol
produced in California (1.3 gCO2e/MJ). ER 4:777 (Scheible Decl. tbl. 1). That
difference is attributable to the greater distance that corn ethanol from the Midwest
must travel to reach California. Imposing a differential burden on Midwest corn
ethanol based on the distance that it must travel in interstate commerce is
discrimination based on origin. See Bos. Stock Exch. v. State Tax Comm’n, 429
U.S. 318, 332 n.12 (1997) (states “may not discriminate between transactions on
the basis of some interstate element”).
Under this same “lifecycle” analysis, California could establish barriers to
other imported products that compete with California’s products—e.g., oranges
from Florida or wine from France—based upon the GHG emissions associated
with the longer distances that imports must travel in interstate and foreign
commerce before they can be sold in California. This focus on the distance that
products travel in interstate and foreign commerce reflects a discriminatory “buy
local” policy that penalizes products based on how far from California they were
produced. Cf. Dean Milk, 340 U.S. at 352–57 (striking down law requiring milk
pasteurization within five miles of city limits).
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CARB and its amici argue that the LCFS does not discriminate based on
origin because, viewed more broadly, California corn ethanol receives a higher
carbon-intensity score for “transportation”—including transportation of the
finished ethanol as well as transportation of the corn needed to produce the
ethanol—than chemically identical Midwest corn ethanol. Br. 59; Brazil Br. 15.
That is because CARB assumes California corn ethanol producers will transport
corn (the fuel feedstock for corn ethanol) from the Midwest to ethanol plants
located in California. Br. 59. That broader focus, however, underscores that the
LCFS also discriminates against out-of-state fuel feedstocks necessary to produce
biofuels. The LCFS’s lifecycle analysis of “transportation” creates a market
incentive to use local California fuel feedstocks by penalizing the use of biofuel
feedstocks that must travel greater distances in interstate and foreign commerce.19
Indeed, CARB highlighted this discrimination as an economic benefit to
California’s agricultural interests. CARB admitted that the “carbon intensities of
some California-produced fuels do benefit from shorter transportation distances,”
SER 15:3689 (FSOR 713), and explained that the “biorefineries expected to be
built in the State will provide needed employment, an increased tax base . . ., and
19

Likewise, California corn ethanol receives a higher “co-product credit for
distillers grains” under the LCFS, which favorably lowers its carbon-intensity
score, “because distillers grains produced in California are currently all consumed
in California, meaning there are fewer emissions involved in transporting the
distillers grain.” ER 4:778–79 (Scheible Decl. ¶ 48). Midwest ethanol receives a
smaller credit because CARB assumes Midwest distillers grains are transported
greater distances than California distillers grains.
65

value added to the biomass used as feedstock,” benefits that would be “more
important in rural areas of the State that are short on employment but rich in
natural resources,” SER 15:3663 (FSOR 479).
Contrary to its argument, CARB did not merely suggest that “ ‘new
biorefineries could be built in California.’ ” Br. 45. Rather, CARB stated:
To meet the proposed LCFS and the federal RFS 2, new biofuel
production facilities will likely be built in California. Staff estimates a
total of thirty facilities producing corn ethanol (6), cellulosic ethanol
(18), and biodiesel (6) could be operational by 2020 based on an
assessment of the availability of feedstock material.
ER 10:2390 (ISOR VII-2) (emphases added). According to CARB, “[p]roduction
facilities would be located in close proximity to local feedstocks.” ER 10:2397
(ISOR VII-9). Indeed, CARB provided a “Map of Potential Biorefinery Locations
in 2020,” identifying possible locations across California for 18 new ethanol
facilities and six new biodiesel facilities. ER 10:2399 (ISOR VII-11).
Second, the LCFS’s treatment of electricity likewise discriminates against
Midwest ethanols. CARB admits that the LCFS’s CA-GREET model “uses a
California specific electricity mix for in-State fuel production reflecting the
California mix of electricity generation which is quite different (and lower carbon)
than the national average.” ER 4:770 (Scheible Decl. ¶ 18) (emphasis added); see
also SER 15:3669 (FSOR 519) (“This model was modified to include California
specific factors, such as California electricity”); accord SER 15:3684 (FSOR 593).
As CARB explained, California’s electricity supply is “heavily weighted toward
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low GHG emission sources such as nuclear, hydroelectric, geothermal and
biomass.” SER 15:3614 (FSOR 64) (emphasis added). This means that
“California ethanol plants . . . pay more for electricity with fewer emissions.” SER
14:3572 (CARB’s Summ. J. Opp’n 16) (second emphasis added).
Conversely, CARB admits that Midwest corn ethanol producers have
located their plants “near cheap sources of energy,” id., including electricity that
“comes predominately from coal-fired generation,” ER 4:778 (Scheible Decl.
¶ 47). CARB argues that “California electricity has an inherently lower carbon
intensity compared to Midwestern electricity, which is largely produced from coalfired facilities.” SER 15:3696 (FSOR 843). CARB’s lifecycle analysis
differentiates between California and Midwest ethanol based on the source of
electricity and, thus, is designed to favor California ethanol based entirely on
“whether or not the [ethanol] was ‘generated out-of-state.’ ” Or. Waste Sys., 511
U.S. at 99; ER 1:60 n.5 (RMFU Order 15 n.5).
Indeed, in developing the LCFS, CARB expected that the LCFS would
exclude Midwest corn ethanol from the California market because it is produced
with electricity from the Midwest rather than electricity from California. CARB
acknowledged that (1) “California biorefineries do not use coal in their operation,”
(2) CARB “does not expect coal use in in-state refineries,” SER 15:3686 (FSOR
602), and (3) CARB “do[es] not . . . expect ethanol produced using coal power to
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be used in California under the LCFS,” SER 15:3671 (FSOR 521). See also ER
4:778 (Scheible Decl. ¶ 47 & n.20); SER 15:3677 (FSOR 580).20
More recently, CARB admitted that “electricity in California is more
expensive than in most, if not all, of the Midwest states in which most ethanol is
produced.” SER 14:3484 (Second Waugh Decl. ¶ 57). Midwest corn ethanol
producers have located their production facilities in close proximity both to the
fuel feedstocks and cheaper sources of electricity needed to produce corn ethanol.
The LCFS seeks to deprive Midwest ethanol producers of that advantage through a
lifecycle analysis that penalizes them not because of the physical or chemical
properties of their product, but because of the location where they have built their
corn ethanol plants and the source of electricity available at that location.
The Commerce Clause, however, precludes state laws “designed to
neutralize advantages belonging to the place of origin.” Baldwin, 294 U.S. at 527.
As a result, California may not “stri[p] away from the [out-of-state] industry the
competitive and economic advantages it has earned for itself.” Hunt, 432 U.S. at
351. By penalizing Midwest corn ethanol based on where it is produced, the LCFS
20

CARB predicted that the LCFS would eliminate Midwest ethanol from the
California market. CARB generated compliance scenarios to analyze how
California can comply with the LCFS, and in each of those projected scenarios, the
use of Midwest corn ethanol first declined and then was eliminated from the
California market. ER 11:2728–32 (ISOR E-5–E-9, tbls. E-1a to E-5a). In
contrast, CARB assumed in these same scenarios that California would
consistently produce 300 million gallons of ethanol per year, id., which “is the
maximum volume of biofuels that can be produced in California,” ER 10:2465
(ISOR VIII-41); accord SER 15:3694 (FSOR 826).
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“violates the principle of the unitary national market” “by handicapping out-ofstate competitors” and “artificially encouraging in-state production even when the
same goods could be produced at lower cost in other States.” W. Lynn Creamery,
512 U.S. at 193.21
Finally, CARB argues that the Court erred in examining individual variables
that contribute to CARB’s total “lifecycle” analysis rather than the final carbonintensity results for the fuel pathways themselves. Br. 56–60. That is wrong.
Based on the face of the LCFS, the district court first concluded that the LCFS
facially discriminates against Midwest corn ethanol based on a comparison of the
final carbon intensities assigned for competing Midwest and California corn
ethanols. ER 1:58–59 (RMFU Order 13–14). The Court then addressed the
individual variables within the lifecycle analysis in response to CARB’s argument
that the differences in carbon-intensity scores were justified by the application of a
single “scientific modeling tool.” Id. Moreover, CARB is wrong that the variables
“appear nowhere on the face of the regulation.” Br. 56 n.15. The LCFS

21

CARB argues that the focus on local electricity generation is actually concerned
with differences in plant efficiency. Br. 59. CARB ignores the LCFS’s hostility to
ethanol produced from coal-fired generation, making only a vague reference to
differences in “how . . . electricity was generated.” Id. The LCFS’s focus on coalfired electricity shows that electricity emissions are “inextricably intertwined with
origin.” ER 1:58 (RMFU Order 13). CARB even previously acknowledged this
fact. SER 15:3668 (FSOR 518) (“The carbon intensities for California-produced
ethanol reflect . . . the differences in California electric utilities . . . .”).
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specifically incorporates the CA-GREET model and its origin-dependent variables
by reference. LCFS § 95486(b)(1) (Add. 45).22
In any event, the Supreme Court has rejected the argument that courts should
ignore the constituent elements of a statute that are discriminatory. Br. 56–57, 60.
As the Court held in West Lynn Creamery, a “burden placed at any point will result
in a disadvantage to the out-of-state producer.” 512 U.S. at 202. Under the
Commerce Clause, “actual discrimination, wherever it is found, is impermissible.”
Associated Indus. of Mo. v. Lohman, 511 U.S. 641, 649–50 (1994).
3.

CARB’s remaining arguments should be rejected.

CARB’s remaining arguments do not undermine the conclusion that the
LCFS’s treatment of Midwest ethanol discriminates against interstate commerce.
a.

CARB and its amici argue that the LCFS is not discriminatory

because it does not discriminate against all possible sources of imported ethanol.
Br. 27, 54–55, 61–64; Brazil Br. 12–13; Oregon Br. 9–10. According to CARB,
“discrimination cannot be established by considering only a tiny fraction of
competing ethanols.” Br. 61 (initial capitalization omitted). That argument is
wrong legally and factually.
First, it is settled that “[t]he volume of commerce affected measures only the
extent of the discrimination; it is of no relevance to the determination whether a
State has discriminated.” Wyoming, 502 U.S. at 455. For example, in New
22

For these same reasons, CARB is wrong to suggest that the district court looked
beyond the LCFS’s text in determining that it facially discriminates. Br. 56 n.15.
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Energy, the Supreme Court struck down an Ohio statute that discriminated against
some out-of-state competitors even though “some out-of-state manufacturers” were
afforded beneficial treatment. 486 U.S. at 274. Ohio argued that the availability of
favorable treatment “to some out-of-state manufacturers” defeated the claim that
the law was discriminatory. Id. at 274, 276. The Supreme Court rejected that
argument, holding that “where discrimination is patent, . . . neither a widespread
advantage to in-state interests nor a widespread disadvantage to out-of-state
competitors need be shown.” Id. at 276 (“Varying the strength of the bar against
economic protectionism according to the size and number of in-state and out-ofstate firms affected would serve no purpose . . . .”).
Likewise, in Hunt, the Supreme Court struck down a North Carolina statute
that prohibited the use of apple grading systems other than the USDA grading
system. 432 U.S. at 350. Although North Carolina imported apples from 13
different states, 6 of those states were unaffected by the North Carolina law
because they lacked a separate grading system. Id. at 349. The Supreme Court
nevertheless struck down the statute because it discriminated against apples from
Washington State, which had developed its own grading system for apples. Id. at
351-52; see also Carbone, 511 U.S. at 392 (targeted discrimination “makes the
protectionist effect of the ordinance more acute”). The fact that 6 states in addition
to North Carolina that likewise lacked a grading system were also benefited in
relation to competition from Washington State was irrelevant.
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In this regard, CARB and its amici misconstrue Exxon Corp. v. Maryland,
437 U.S. 117 (1978), as requiring an analysis of “the full range of ethanol
pathways.” Br. 64; Brazil Br. 8. Exxon held that a facially neutral Maryland
statute that barred refiners and producers from operating service stations within
Maryland did not discriminate against interstate commerce because “there [were]
no local producers or refiners,” and therefore “in-state independent dealers will
have no competitive advantage over out-of-state dealers.” 437 U.S. at 125–26.
The Exxon Court held that the statute did not violate the Commerce Clause because
it “create[d] no barriers whatsoever against interstate independent dealers” and did
“not prohibit the flow of interstate goods [or] place added costs upon them.” Id. at
126. Here, in contrast, the LCFS is a facially discriminatory statute designed to
place additional costs on Midwest ethanol that are not imposed on competing
California ethanol. See Camps Newfound, 520 U.S. at 579 n.13 (distinguishing
Exxon because it did not involve facial discrimination).
Second, the suggestion that discrimination against Midwest corn ethanol
reflects only a “tiny fraction of competing ethanols,” Br. 61, is fanciful. As CARB
has admitted, Midwest corn ethanol comprises “almost all” of the ethanol currently
flowing into California. SER 14:3483 (Second Waugh Decl. ¶ 50). Indeed, when
the LCFS went into effect in 2010, the Midwest accounted for “over 94%” of
domestic ethanol production capacity compared to less than 1% from the states on
the West Coast. 75 Fed. Reg. at 14,745. In explaining the Midwest’s dominant
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position, EPA noted that “[s]ince the majority of ethanol is made from corn, it is no
surprise that most of the plants are located in the Midwest near the Corn Belt.” Id.
CARB cannot justify discrimination against the principal supplier of ethanol to
California by arguing that it gives more favorable treatment to other “fuel
pathways” that result in little or no fuel sold in California.23
In this respect, the LCFS’s treatment of Midwest corn ethanol is the same as
North Carolina’s discrimination against Washington apples in Hunt. There, the
focus of the discrimination was Washington State, which was “the Nation’s largest
producer of apples” with “crops accounting for approximately 30% of all apples
grown domestically and nearly half of all apples shipped in closed containers in
interstate commerce.” 432 U.S. at 336. The LCFS’s facial discrimination against
the principal source of imported ethanol to California does not immunize the LCFS
from strict scrutiny; rather, it “makes the protectionist effect of the ordinance more
acute.” Carbone, 511 U.S. at 392.
b.

Finally, CARB argues that the LCFS does not discriminate because

providers of Midwest corn ethanol may seek to amend the LCFS to obtain lower,
individualized carbon-intensity scores, and some Midwest ethanol providers have

23

EPA also reported that “recently there have been relatively small amounts of
direct imports from Brazil. This indicates that current market conditions have
made importing Brazilian ethanol directly to the U.S. uneconomical.” 75 Fed.
Reg. at 14,746.
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obtained lower carbon-intensity scores through these procedures. Br. 51–52, 55,
62–63. This argument does not remedy the LCFS’s facial discrimination.
As promulgated, the LCFS discriminates against Midwest corn ethanols by
assigning them a higher carbon-intensity score than California corn ethanol. LCFS
§ 95486(b) & tbl. 6 (Add. 47–48); see also LCFS § 95486(a)(2), (b)(2)(B) (Add.
44, 54). Methods 2A and 2B, upon which CARB relies, are administrative
procedures through which certain providers of biofuels—but not crude oils, SER
15:3608 (FSOR 24)—can request that CARB amend the discriminatory regulation
to obtain less discriminatory treatment. LCFS § 95486(c)–(f) (Add. 55–59).
CARB does not suggest that all Midwest corn ethanol providers would be
entitled to relief from the LCFS’s Lookup Table under Methods 2A and 2B or that
Methods 2A and 2B would eliminate the entirety of the discrimination for all of
those Midwest providers that obtain partial relief. Rather, as explained by CARB,
“only those producers with lower-than-average carbon intensities—those producers
who might actually benefit from an individualized value—need apply for one.”
Br. 63. To the extent that Method 2A and 2B offer a means for securing
“exceptions” from the LCFS’s facially discriminatory Lookup Table, they do not
change the discriminatory nature of the LCFS; they “merely reduc[e] the scope of
the discrimination.” See Fort Gratiot Sanitary Landfill v. Mich. Dep’t of Natural
Res., 504 U.S. 353, 363 (1992).

74

In any event, Methods 2A and 2B perpetuate the discriminatory design of
the LCFS because a party seeking an amendment still would be obligated to apply
the CA-GREET model to the “fuel pathway” for which it seeks approval. In this
respect, the Supreme Court’s decision in Hunt is directly on point. As CARB
acknowledges, in Hunt, the Court held that it was “unconstitutional for North
Carolina to strip away the advantages produced” by Washington apple growers’
“investment” in an “apple grading, inspection and marketing scheme.” Br. 53
(citing Hunt, 432 U.S. at 351–52). The LCFS is no different. Under Methods 2A
and 2B, the LCFS conditions the prospect of favorable treatment on the
abandonment of local advantages that caused ethanol producers to invest millions
of dollars in production facilities in the Midwest located near supplies of corn and
affordable electricity. Cf. SER 15:3631–32 (FSOR 419–20) (estimating costs
associated with building 24 new ethanol plants at $8.5 billion).
As in Hunt, the LCFS “rais[es] the costs of doing business in the [California]
market for [Midwest ethanol producers] while leaving those of their [California]
counterparts unaffected.” 432 U.S. at 351. Midwest ethanol producers bear the
burden of seeking relief under Methods 2A and 2B, whereas California producers
do not. Likewise, the LCFS “has the effect of stripping away from the [Midwest
corn ethanol] industry the competitive and economic advantages it has earned”
through its investment in facilities in close proximity to fuel feedstocks and
affordable electricity. Id. By doing so, the LCFS has “a leveling effect which
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insidiously operates to the advantage of local [ethanol] producers.” Id. The
Commerce Clause, however, precludes efforts by states to “neutralize advantages
belonging to the place of origin.” Baldwin, 294 U.S. at 527.24
B.

The LCFS Discriminates In Favor Of California Crude Oil And
Against Out-Of-State Crude Oils.

The district court also properly held that the LCFS’s crude-oil provisions
discriminate in favor of California HCICO and against out-of-state crude oils. ER
1:39–41, 44 (AFPM Order 19–21, 24). CARB challenges the district court’s ruling
both on substantive and procedural grounds. Br. 83–94. Neither is availing.
1.

The LCFS discriminates, by design, in its treatment of outof-state and foreign crude oils.

The LCFS discriminates against out-of-state and foreign crude oils in two
respects. First, as the district court explained, the LCFS is “designed to protect
California’s [HCICO]” “by giving that fuel an artificially favorable and lower
carbon intensity value.” ER 1:39, :44 (AFPM Order 19, 24). It does so by creating
a default “average” from the mix of all crude oils used in California in 2006, and
then allowing this default average to be used only by HCICOs that made up at least
24

For this reason, Scariano v. Justices of Supreme Court of Indiana, 38 F.3d 920
(7th Cir. 1994), does not support CARB’s argument. Br. 52. There, the state
eliminated a “benefit” conferred on a subset of out-of-state lawyers. Scariano, 38
F.3d at 927. The law did not violate the Commerce Clause because there was an
“alternative means” for these lawyers to gain admittance to the state’s bar, i.e., the
same admission through the bar exam required of all in-state attorneys. Id. at 926–
27. The situation here is entirely different—Midwest ethanols are penalized under
the LCFS and must shoulder additional burdens to compete on the same terms as
in-state providers. See Hunt, 432 U.S. at 351–52.
76

2% of that 2006 mix. ER 1:29, :39 (AFPM Order 9, 19); LCFS § 95486(b)(2)(A)
(Add. 51). As CARB acknowledges, under this gerrymandered system, “[o]nly
California HCICO is advantaged by receiving a carbon intensity value that is lower
than its actual” value. ER 1:40 (AFPM Order 20); SER 15:3606 (FSOR 22); Br.
31 (“California TEOR . . . constituted 14.8% of the 2006 baseline and was the only
HCICO” eligible for favorable treatment under the LCFS).
California HCICO receives the default average carbon-intensity score of
8.07 gCO2e/MJ for its production and transportation, even though the carbonintensity calculated for it by CARB (18.89 gCO2e/MJ) is over twice as large. ER
4:789–90 (Scheible Decl. ¶ 92); SER 15:3608 (FSOR 24). In stark contrast,
foreign HCICOs, such as Venezuelan crude oil, which CARB states has a carbonintensity score of 21.95 gCO2e/MJ for production and transportation, must use that
higher carbon-intensity value rather than the 8.07 gCO2e/MJ used by California
HCICO. ER 1:37 (AFPM Order 17); ER 11:2702 (ISOR C-59 & tbl. C12-6). All
other HCICOs from outside California are assigned a higher carbon intensity for
their production and transportation.
CARB did this to “differentiate established crude sources” from “potential
emerging crude sources that could be a significant part of the crude supply in the
future.” SER 15:3608 (FSOR 24). CARB asserts that the LCFS is motivated by
“ ‘hostility to [high-carbon fuel] itself,’ ” Br. 54 (alteration in original), but for
crude oil CARB admits that the LCFS was designed to “reduce the incentive” of
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regulated parties to shift “ ‘to less carbon-intensive crude oils or refinery
operations,’ ” Br. 87 (quoting SER 15:3607 (FSOR 23)) (emphasis added).
CARB further admits that the discrimination in favor of California HCICO
would come at the expense of emerging foreign competitors. According to CARB,
“HCICO produced from oil sands is most likely to come to California from
Canadian producers.” SER 15:3609 (FSOR 25) (emphasis added). The LCFS
thwarts that competition because, as CARB admits, its treatment of emerging
HCICOs from outside California makes “it unlikely that California will see a
significant increase in new HCICO use.” SER 14:3573 (CARB’s Summ. J. Opp’n
17). This discrimination in favor of California HCICO, in turn, reflects CARB’s
judgment that “[o]ne of the key advantages of the LCFS . . . is that it reduces our
dependence on foreign oil.” SER 15:3653 (FSOR 461) (emphasis added). The
LCFS’s provision of this “direct commercial advantage” to California HCICO is,
by design, discrimination in pursuit of economic protectionism. Bacchus, 468 U.S.
at 268 (striking down tax statute that favored local alcoholic beverages); see also
Best & Co. v. Maxwell, 311 U.S. 454, 455 (1940) (“The commerce clause forbids
discrimination, whether forthright or ingenious.”).
Second, the LCFS likewise discriminates against other imported crude oils
from outside California by burdening them with carbon-intensity scores that are
higher than the values calculated by CARB. ER 1:38–39 (AFPM Order 18–19).
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Crude Oils
Within 2006
California
Baseline Mix
(Percent of
California Crude
Market in 2006)

Carbon
Carbon
Intensity
Intensity
Assigned By
Calculated for
LCFS for
Production
Production
and
and
Transportation
25
(gCO2e/MJ)
Transportation
(gCO2e/MJ)

Difference
Between Assigned
And Calculated
Carbon-Intensity
Values
(gCO2e/MJ)

California – TEOR
(14.80% of crude
market)

18.89

8.07

-10.82

Alaskan Light
Crude (16.10% of
crude market)

4.36

8.07

+3.71

Imported Light
Crude (44.44% of
crude market)

4.65

8.07

+3.42

CARB calculated a carbon intensity (for production and transportation) for
Alaskan light crude oil and imported light crude oils of 4.36 gCO2e/MJ and 4.65
gCO2e/MJ, respectively. Nevertheless, under the LCFS, these out-of-state crude
oils must use a higher carbon-intensity score of 8.07 gCO2e/MJ. See ER 1:38
(AFPM Order 18); SER 15:3607–08 (FSOR 23–24). Here too, the LCFS
discriminates by burdening foreign competitors with an artificially high carbonintensity value, thereby making it more difficult for regulated parties to comply
with the LCFS. See Chem. Waste Mgmt., 504 U.S. at 346 (state cannot “ ‘saddle
those outside the State’ with most of the burden”).

25

See supra, 21 n.9.
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2.
a.

CARB’s arguments regarding the LCFS’s treatment of
crude oils are meritless.

CARB insists that “[t]he LCFS has neither a discriminatory purpose

nor discriminatory effects with respect to crude oil.” Br. 86 (emphases omitted).
The argument is meritless.
CARB argues that the LCFS does not discriminate in favor of California
HCICO because it “has constituted a decreasing share of California’s crude mix
since at least 2000.” Br. 88. But under the Commerce Clause, “it does not matter”
for purposes of discerning the discriminatory nature of a state regulation “whether
the challenged regulation actually increases the market share of local producers or
whether it merely mitigates a projected decline.” W. Lynn Creamery, 512 U.S. at
196 n.12; accord Bacchus, 468 U.S. at 273 (discrimination does not “hinge upon
the State’s—or this Court’s—characterization of the industry as either ‘thriving’ or
‘struggling’ ”).26 For this reason, CARB cannot rely on the declining production of
California crude to justify the discriminatory design of the LCFS’s crude-oil
provisions, which single out California HCICO for favorable treatment. Br. 87–88.

26

CARB is wrong that there “is no evidence that [it] was concerned about the
welfare of California’s crude oil producers.” Br. 90. CARB explicitly noted the
“gradual decline in use of crude oil produced in California,” which it explained
was “being off-set by increased imports from overseas sources.” ER 11:2698
(ISOR C-55). And an express goal of the LCFS is to “reduce foreign imports of
oil,” SER 15:3663 (FSOR 479), so that “California can produce more of its own
transportation fuel,” SER 15:3658 (FSOR 474).
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Moreover, the LCFS’s discrimination has the purpose of favoring California
HCICO. CARB’s approach to crude oil was “taken to reduce the incentive for
regulated parties to comply with the LCFS by shifting to less carbon-intensive
crude oils or refinery operation,” Br. 87, i.e., to discourage regulated parties from
meeting their compliance obligations by switching from California HCICO to
imported oil from Alaska and other countries with lower carbon intensities. Br.
87. Instead, CARB designed the LCFS so that the “displaced petroleum-based
fuels will come at the expense of imported blendstocks.” ER 10:2467 (ISOR VIII43).27 By design, the LCFS favors California HCICO and disfavors imported oil
from Alaska and foreign countries.
b.

As with its treatment of ethanol, the LCFS discriminates against

imported crude oils even if California “Primary” crude does not benefit from the
LCFS’s discriminatory treatment of California HCICO. Br. 92. A state law that
discriminates against interstate and foreign commerce is no less discriminatory
because it may burden some in-state competitors as well. See Carbone, 511 U.S.
at 391; Fort Gratiot, 504 U.S. 353 (striking down ordinance that banned out-of-

27

CARB cites several cases to suggest that there is an evidentiary burden to show
that the LCFS has in fact altered the market, Br. 93, but those cases dealt with
claims of discriminatory effect when the state laws, unlike the LCFS, did not
reflect any discriminatory purpose. See Black Star Farms LLC v. Oliver, 600 F.3d
1225, 1230–31 (9th Cir. 2010); Kleinsmith v. Shurtleff, 571 F.3d 1033, 1040 (10th
Cir. 2009); Cherry Hill Vineyard, LLC v. Baldacci, 505 F.3d 28, 33 (1st Cir. 2007).
Here, CARB gerrymandered the LCFS to promote California biofuels while
protecting California HCICO from foreign competition.
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county waste in county landfills); Dean Milk, 340 U.S. 349 (striking down
ordinance that required milk to be processed within five miles of Madison,
Wisconsin); Brimmer v. Rebman, 138 U.S. 78 (1891) (striking down inspection fee
on meat from animals slaughtered more than 100 miles from the place of sale).
3.

The crude-oil issues are not moot.

CARB cannot avoid a ruling on the LCFS’s treatment of crude oil by
suggesting that its issuance of regulatory advisories and pending amendments to
the LCFS have “likely” mooted this part of the appeal. Br. 84–85. As the
Supreme Court recently confirmed, “voluntary cessation of challenged conduct
does not ordinarily render a case moot because a dismissal for mootness would
permit a resumption of the challenged conduct as soon as the case is dismissed.”
Knox v. Serv. Emps. Int’l Union, Local 1000, 132 S. Ct. 2277, 2287 (2012) (citing
City of Mesquite v. Aladdin’s Castle, Inc., 455 U. S. 283, 289 (1982)).
a.

As an initial matter, CARB admits that “the crude oil provisions

challenged” in this appeal apply “to ‘crudes delivered through December 31,
2011.’ ” Br. 84. Regulated parties only recently reported their compliance with the
LCFS for the fourth quarter of 2011. See CARB, LCFS Enforcement Injunction Is
Lifted, All Outstanding Reports Now Due April 30, 2012, http://www.arb.ca.
gov/fuels/lcfs/LCFS_Stay_Granted.pdf. Thus, CARB is still assessing their
compliance with the crude-oil provisions for 2011 and will assign “credits” and
“deficits” based on those provisions. Those “credits” and “deficits” can be carried
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forward to subsequent years and thus remain relevant to assessing regulated
parties’ compliance with the LCFS into the future. LCFS §§ 95484(b), (c)(4),
95485(c) (Add. 28, 33, 43). Accordingly, “ ‘a present, live controversy’ ” between
the parties still exists over these crude-oil provisions. Rosemere Neighborhood
Ass’n v. EPA, 581 F.3d 1169, 1172–73 (9th Cir. 2009); Knox, 132 S. Ct. at 2287
(“ ‘[A]s long as the parties have a concrete interest, however small, in the outcome
of the litigation, the case is not moot.’ ”).
Further, the basis for CARB’s suggestion of mootness is its decision to cease
enforcing the LCFS’s crude-oil provisions under advisories and pending proposed
amendments offered after the AFPM Plaintiffs challenged the LCFS’s
discriminatory treatment of crude oil. Br. 84–85. “ ‘[A] defendant’s voluntary
cessation of a challenged practice does not deprive a federal court of its power to
determine the legality of the practice.’ ” Friends of the Earth, Inc. v. Laidlaw
Envtl. Servs. (TOC), Inc., 528 U.S. 167, 189 (2000). CARB has failed to carry its
“ ‘heavy burden’ ” to show “that the challenged conduct cannot reasonably be
expected to start up again.” Id. Under this Court’s precedent, the regulatory
advisory in effect for 2012 cannot satisfy this required showing. See Br. 85 n.20
(citing Engine Mfrs. Ass’n v. S. Coast Air Quality Mgmt. Dist., 498 F.3d 1031,
1050 n.6 (9th Cir. 2007) (“We cannot conclude, on the basis of this Advisory
Notice alone, that Appellants’ case is moot.”)). Nor can the proposed amendments
deprive this Court of jurisdiction. Even if the proposed amendments are adopted,
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they purport to apply prospectively only and thus could not affect the Court’s
evaluation of the constitutionality of the provisions under which AFPM’s members
have been assigned “credits” or “deficits” under the LCFS’s existing provisions.28
b.

More fundamentally, the advisories and proposed amendments to the

LCFS cannot moot CARB’s appeal of this issue because they too violate the
Commerce Clause. First, the advisories and proposed amendments continue to
regulate imported crude oils in an extraterritorial fashion under an impermissible
lifecycle analysis. They do nothing to alter the LCFS’s regulation of crude oils
based on an evaluation of GHG emissions occurring in other states and other
countries throughout the world.
Second, the advisories and proposed amendments continue to discriminate
against imported crude oils. The regulatory advisories issued in 2011 still assign
California HCICO a carbon intensity lower than the one calculated by CARB for
California HCICO and still assign Alaskan crude oil and foreign crude oils a higher
carbon intensity than the ones calculated by CARB for these imported crude oils.
See Br. 32; ER 2:119–20 (Regulatory Advisory July 2011). Under these
advisories, foreign crude oils with carbon-intensity scores lower than the default

28

Towery v. Brewer, 672 F.3d 650 (9th Cir. 2012) (per curiam), upon which
CARB relies, Br. 85, is inapposite. There, the state’s change in protocol resulted
from the expiration of a drug necessary to the challenged protocol, rather than pure
voluntary cessation by the state. 672 F.3d at 657.
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average nevertheless must use the higher default score. LCFS § 95486(b)(2)(A)(1)
(Add. 51) (non-HCICOs “must use the average carbon intensity value”).
Thus, CARB continues to assign over 60% of the crude oils used in the 2006
California market a carbon intensity higher than the ones CARB calculated for
these imported crude oils. ER 11:2699 (ISOR C-56 tbl. C12-1) (illustrating market
share of Alaska Light and Other Imported Light crude oils); ER 11:2702 (ISOR C59 tbl. C12-6) (listing carbon-intensity scores). At the same time, as described
above, CARB discriminates in favor of California HCICO (which comprised
approximately 14.8% of the 2006 California market) by assigning it the “average”
carbon intensity, which is significantly lower than the carbon intensity CARB
calculated for California HCICO. Id.
Further, under the July 2011 advisory, CARB continues to discriminate
against foreign HCICOs by subjecting them to less favorable treatment than
California HCICO. Although regulated parties using potential foreign HCICOs are
permitted under the advisory to use the same 8.07 gCO2e/MJ value for production
and transportation as California HCICO, if they do so, they must surrender any
credits they had generated in 2011. Alternatively, if they wish to retain the ability
to generate credits, they must use the default carbon-intensity score for production
and transportation of 20 gCO2e/MJ—almost 2.5 times the default average. SER
14:3482 (Second Waugh Decl. ¶¶ 18–19). In contrast, if they use California
HCICO, they can continue to generate credits and use the 8.07 gCO2e/MJ for
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production and transportation. The July 2011 advisory thus discriminates by
treating California HCICO more favorably than foreign HCICOs.
CARB’s proposed amendments to the crude-oil provisions likewise
discriminate against out-of-state crudes. The proposed amendments would derive
a baseline “California average” carbon-intensity score based on all of the crude oil
processed in California refineries in 2009 or 2010. Br. 32–33; RJN, Exh. C., at 35.
Every year, starting in 2013, CARB would recalculate the average carbon-intensity
score for crude oil and compare it to that initial baseline. Id. If the average
exceeds the baseline, then all refiners will incur an incremental deficit that they
must offset. Id.
By assigning a baseline “California average,” the LCFS still benefits
California HCICO at the expense of out-of-state crude oils, such as Alaska Light or
Other Imported Light crudes. California HCICO benefits from the California
average (which is lower than the carbon intensity calculated for it by CARB),
whereas Alaskan and imported lower-carbon-intensity crude oils are burdened with
the “average,” which overstates the carbon intensity calculated for them by CARB.
Consequently, the advisories and proposed amendments perpetuate the LCFS’s
discriminatory treatment of crude oils by “giv[ing] an economic advantage to
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California” and assigning “a mandatory economic disadvantage to out-of-state and
foreign existing crude sources.” ER 1:44 (AFPM Order 24).29
c.

In any event, CARB’s request to vacate the district court’s judgment

as moot should be rejected. Br. 85. “From the beginning,” the Supreme Court has
instructed courts to “dispos[e] of moot cases in the manner most consonant to
justice . . . in view of the nature and character of the conditions which have caused
the case to become moot.” U.S. Bancorp Mortg. Co. v. Bonner Mall P’ship, 513
U.S. 18, 24 (1994) (internal quotation marks omitted). Accordingly, the “principal
condition to which” courts look “is whether the party seeking relief from the
judgment below caused the mootness by voluntary action.” Id.; accord Alvarez v.

29

CARB suggests, for the first time on appeal, that if the Court concludes that the
treatment of “emerging HCICOs” is discriminatory, it “should preserve the rest of
the regulation under the LCFS’s severability clause.” Br. 93 n.23. That argument
should be rejected. First, “because [CARB] did not raise the severability issue
before the district court, [the Court should] decline to address that argument.”
Hunt v. City of L.A., 638 F.3d 703, 713 n.5 (9th Cir. 2011). Second, as shown, the
LCFS discriminates (1) against “emerging HCICOs,” (2) in favor of California
HCICO, and (3) against Alaskan and foreign crude oils. The severance suggested
by CARB would not cure the LCFS’s discriminatory design, and CARB does not
suggest that the LCFS’s discriminatory treatment of Alaskan and foreign crude oils
is severable. Severance is improper where, as here, the “ ‘remainder’ ” of the LCFS
would not be “ ‘complete in itself and would [not] have been adopted by the
legislative body had the latter foreseen the partial invalidity.’ ” Gerken v. Fair
Political Practices Comm’n, 863 P.2d 694, 714 (Cal. 1993) (quoting Calfarm Ins.
Co. v. Deukmejian, 771 P.2d 1247, 1256 (Cal. 1989)); see Wash. State Republican
Party v. Wash. State Grange, 676 F.3d 784, 798 n.11 (9th Cir. 2012) (severability
is a question of state law). Indeed, the remainder of the entire LCFS would not be
complete without the crude-oil provisions because, without those provisions, there
would be no way to generate the overall carbon-intensity scores necessary for the
LCFS to work.
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Smith, 130 S. Ct. 576, 578 (2009). Here, CARB’s voluntary action in seeking to
amend the crude-oil provisions does not support vacatur.
CARB is wrong in arguing that this case “ ‘more closely resembles mootness
through happenstance.’ ” Br. 85. Mootness through happenstance arises “where a
controversy presented for review has ‘become moot due to circumstances
unattributable to any of the parties.’ ” Bancorp, 513 U.S. at 23. The alleged
mootness here arises from CARB’s action in seeking to amend the crude-oil
provisions after the AFPM Plaintiffs challenged them as discriminatory. In these
circumstances, vacatur is inappropriate.30
C.

The LCFS Fails Strict Scrutiny.

The district court properly concluded that the LCFS cannot overcome the
“virtually per se rule of invalidity” applicable to discriminatory state laws. Or.
Waste Sys., 511 U.S. at 100. Because the LCFS discriminates against out-of-state
30

The Court should decline CARB’s request (Br. 64–66, 93–101) to reach issues
that were not presented to or passed on by the district court. The district court
expressly declined to assess whether the LCFS fails scrutiny under the “factors
relevant to an analysis pursuant to Pike v. Bruce Church, Inc., 397 U.S. 137, 142
(1970).” ER 1:48 n.2. Indeed, the AFPM Plaintiffs did not raise a Pike challenge
in their limited summary-judgment motion. And CARB never moved for summary
judgment on whether the LCFS satisfied Pike or is discriminatory in effect. “As a
general rule,” this Court “will not consider issues not properly raised before the
district court.” Smith v. Marsh, 194 F.3d 1045, 1052 (9th Cir. 1999). CARB
offers no legal authority to reverse the district court based on issues that were not
“argued below.” Degelmann v. Advanced Med. Optics, Inc., 659 F.3d 835, 840
(9th Cir. 2011). In any event, if the Court determines that the LCFS is not an
extraterritorial regulation, is not facially discriminatory against Midwest ethanol,
and is not designed to discriminate against out-of-state crude oils, it should remand
to the district court for the reasons stated in the RMFU Plaintiffs’ brief (at 123–26),
which the AFPM Plaintiffs incorporate by reference.
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commerce on its face, and by design, the burden falls on CARB “to show that the
discrimination is demonstrably justified.” Granholm v. Heald, 544 U.S. 460, 492
(2005) (citation and internal quotation marks omitted). CARB must show that the
LCFS (1) “advances a legitimate local purpose” that (2) “cannot be adequately
served by reasonable nondiscriminatory alternatives.” New Energy, 486 U.S. at
278. The Supreme Court’s cases “condemn as illegitimate . . . any governmental
interest that is not ‘unrelated to economic protectionism.’ ” Or. Waste Sys., 511
U.S. at 106 (rejecting state’s “benign” “characterization” of its law where it
“incorporates a protectionist objective as well”). CARB fails to carry its burden
under the Commerce Clause.
1.

CARB cannot show that the LCFS advances a legitimate
local purpose unrelated to local protectionism.

The LCFS fails strict scrutiny because CARB cannot show that the LCFS is
unrelated to economic protectionism. Under the Commerce Clause, to constitute a
legitimate local purpose, a discriminatory law must be “demonstrably justified by a
valid factor unrelated to economic protectionism.” Wyoming, 502 U.S. at 454; see
also Or. Waste Sys., 511 U.S. at 106; Philadelphia, 437 U.S. at 627. The LCFS
fails this standard because it is designed to protect California economic interests at
the expense of out-of-state competitors.
With regard to ethanol, CARB designed the LCFS to encourage fuel
shuffling, thereby favoring California biofuels over Midwest ethanol. With regard
to California HCICO, CARB designed the LCFS to discourage fuel shuffling,
89

thereby favoring California HCICO over Alaskan and foreign crude oils. And,
with regard to foreign HCICOs, CARB designed the LCFS to encourage fuel
shuffling, again favoring California HCICO over emerging foreign competitors.
The LCFS adopts fundamentally conflicting methods for regulating ethanol and
crude oil that in each circumstance benefit California economic interests over outof-state and foreign competition.
Under the California statute authorizing the LCFS, CARB was required to
“develo[p] the LCFS in a manner that minimizes costs and maximizes the total
benefits to California.” SER 15:3660 (FSOR 476) (“We are sensitive to the
current economic situation of the State”). CARB has acknowledged that “the
LCFS is designed to . . . stimulate the production and use of low-carbon fuels in
California.” SER 15:3611 (FSOR 61) (emphases added). This is not an “isolated”
comment by an errant CARB staff member, Br. 46–48, but instead reflects a “goal”
that Governor Schwarzenegger identified as “important . . . for California,” SER
15:3649 (FSOR 457), and that was central to the LCFS’s development.
After designing the LCFS to promote that protectionist goal, CARB
highlighted the economic “impacts” of the LCFS. SER 15:3663 (FSOR 479).
With regard to “biofuels,” “[t]he biorefineries expected to be built in the State will
provide needed employment, an increased tax base for the State, and value added
to the biomass used as feedstock.” SER 15:3663 (FSOR 479); see SER 15:3631–
32 (FSOR 419–20) (estimating “[u]p to eighteen cellulosic ethanol and six corn
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ethanol plants could be built by 2020” with “estimated capital investment for these
new businesses” of “approximately $8.5 billion”). CARB highlighted that these
local economic “benefits will be more important in rural areas of the State that are
short on employment but rich in natural resources.” SER 15:3663 (FSOR 479).
Similarly, according to CARB, “[o]ne of the key advantages of the
LCFS . . . is that it reduces our dependence on foreign oil.” SER 15:3653 (FSOR
461). The Commerce Clause subjects discrimination against foreign commerce to
even “more rigorous and searching scrutiny,” Wunnicke, 467 U.S. at 100, given
that discrimination against foreign commerce may result in “international
retaliation, that concern the Nation as a whole,” Kraft, 505 U.S. at 79. Yet CARB
designed the LCFS to favor California HCICO and disfavor imported crude oils for
which CARB has calculated lower carbon-intensity values. In doing so, CARB’s
express goal was to “reduce the incentive for regulated parties to comply with the
LCFS by shifting to less carbon-intensive crude oils or refinery operations.” SER
15:3607 (FSOR 23). And by artificially raising the carbon-intensity scores of
foreign crude oils, the LCFS seeks to achieve its express purpose of “reduc[ing]
foreign imports of oil.” SER 15:3663 (FSOR 479) (emphasis added).
As a result, CARB designed the LCFS in a manner to ensure that “displaced
petroleum-based fuels will come at the expense of imported blendstocks.” ER
10:2467 (ISOR VIII-43) (“State [refineries] will continue to operate at capacity”).
Indeed, CARB predicted that the LCFS would improve California’s
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competitiveness because “California can produce more of its own transportation
fuel” and “lower the amount of money spent on imported oil or petroleum
products.” SER 15:3658 (FSOR 474) (emphasis added). “Preservation of local
industry by protecting it from the rigors of interstate competition is the hallmark of
the economic protectionism that the Commerce Clause prohibits.” W. Lynn
Creamery, 512 U.S. at 205.
In short, the LCFS fails strict scrutiny because it was designed to benefit
local California economic interests and is therefore not unrelated to economic
protectionism.31
2.

CARB has not shown that GHG reductions cannot be
accomplished by reasonable nondiscriminatory alternatives.

CARB also cannot show that its stated goal of reducing GHG emissions
“cannot be adequately served by reasonable nondiscriminatory alternatives.” New
Energy, 486 U.S. at 278. CARB must show that it has “no other means to
advance” its local purpose than through discrimination, Carbone, 511 U.S. at 392;
that is, the discrimination must be “essential,” Dean Milk, 340 U.S. at 356.

31

The district court agreed that the LCFS “is related to economic protectionism”
but concluded that the LCFS was “justified by a valid factor unrelated to economic
protectionism; to wit, . . . reducing GHG emissions.” ER 1:42 (AFPM Order 22)
(emphasis added). As explained, however, that factor is not “unrelated” to
economic protectionism, Wyoming, 502 U.S. at 454, because the way in which
California has chosen to reduce GHG emissions is by building an in-state biofuel
industry at the expense of out-of-state industries. See Or. Waste Sys., 511 U.S. at
106 (even when a legitimate local concern is advanced, courts may not “overlook
the fact that the scheme necessarily incorporates a protectionist objective as well”).
92

Further, CARB must have “concrete record evidence” that “nondiscriminatory
alternatives will prove unworkable.” Granholm, 544 U.S. at 493.
CARB asserts that the underlying goal of the LCFS is to combat global
warming by reducing GHG emissions associated with transportation fuels used in
California. Br. 1. According to CARB, “emissions generated outside of California
pose the same risk to California citizens as those generated inside California.” Id.
at 19. CARB has failed to show that the LCFS’s discrimination against interstate
and foreign commerce is essential to achieve its goal of reducing GHG emissions.
First, CARB has acknowledged that the LCFS will not reduce overall GHG
emissions associated with transportation fuels. According to CARB, “[w]ithout
the wider adoption of the fuel carbon-intensity standards, fuel producers are free to
ship lower-carbon-intensity fuels to areas with such standards, while shipping
higher-carbon-intensity fuels elsewhere. The end result of this fuel ‘shuffling’
process is little or no net change in fuel carbon-intensity on a global basis.” SER
15:3661, :3691 (FSOR 477, 715).
Moreover, CARB acknowledged that “fuel shuffling” applies both to ethanol
and “petroleum-based fuels.” SER 15:3628 (FSOR 241). Specifically, CARB
explained that “[i]t is highly likely that supplies of ethanol with the lowest carbon
intensity will be sent to California with the remaining ‘high intensity’ ethanol
being sold outside of California.” Id. CARB candidly acknowledged that “[t]he
LCFS does not account for this market-mediated effect which obviously benefits
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producers of low carbon intensity ethanol but does not result in reductions in
greenhouse gas emissions on a global scale.” Id. (emphasis added).
CARB cannot satisfy its burden of showing that the LCFS’s discrimination
against interstate and foreign commerce is necessary to serve a legitimate state
interest in reducing global GHG emissions when it acknowledges that the LCFS,
by itself, is “highly likely” to result in “fuel shuffling” that “does not result in
reductions in greenhouse gas emission on a global scale.” Id.32
Second, CARB’s own expert admitted below that “California could ‘adopt a
tax on fossil fuels’ to ‘reduce greenhouse gas emissions associated with
California’s transportation sector.’ ” ER 1:42 (AFPM Order 22) (quoting ER
4:805). Such a tax “ ‘would increase the relative price of fossil fuels that would
result in a cost advantage to alternative transportation methods that are reliant on
renewable energy sources.’ ” ER 1:42–43 (AFPM Order 22–23). CARB asserts—
without more—that a tax would not “equally serve the LCFS’s purposes,” Br. 100,
but has provided no evidence that a tax on fossil fuels would be inadequate to

32

The district court acknowledged that “the effects of the LCFS on global warming
are speculative at best,” but concluded that this was not “relevant” to its analysis
because the issue was not “whether the LCFS will address adequately Defendants’
goals of combating global warming.” ER 1:43 (AFPM Order 43). Respectfully,
the district court misunderstood AFPM’s point. Under the Commerce Clause,
CARB bears the burden of showing that the LCFS is necessary to achieve its goal
of reducing GHG emissions. If, as CARB admits, the LCFS is “highly likely” to
result in “fuel shuffling” that “does not result in reductions in greenhouse gas
emissions on a global scale,” SER 15:3628 (FSOR 241), then it cannot logically be
necessary to achieve CARB’s goal of reducing global GHG emissions.
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reduce GHGs associated with transportation fuels, see Granholm, 544 U.S. at 492
(party may not rely on “mere speculation to support [its] discrimination”).
Finally, CARB acknowledged in promulgating the LCFS that California
could reduce GHGs by “increasing vehicle efficiency” or “reducing the number of
vehicle miles traveled.” SER 15:3617 (FSOR 74). Indeed, another of CARB’s
experts explained that “about three-quarters” of the GHG emissions from motor
vehicles “occur when the fuel is combusted” rather than “upstream” in the lifecycle
analysis. ER 4:769 (Scheible Decl. ¶ 16). CARB argues that “Appellees have not
shown” that regulating tailpipe emissions can achieve the same goals that the
LCFS has targeted. Br. 99. But CARB has the burden exactly backward.
CARB—not the AFPM Plaintiffs—must establish a “concrete record” that a
nondiscriminatory alternative is “unworkable.” Granholm, 544 U.S. at 493. Even
if, contrary to the administrative record, the LCFS might achieve “additional,
necessary emission reductions,” Br. 100, CARB has not shown that it could not
modify other existing programs or implement other nondiscriminatory means to
reduce GHG emissions through, for example, vehicle efficiency, reductions in
miles traveled, or regulation of other sources of GHG emissions.
Ultimately, CARB’s argument boils down to the assertion that other
alternatives cannot reasonably serve California’s purposes because they would not
address the emissions occurring during the full lifecycle of transportation fuels.
Br. 98–99. That argument is circular because it defines California’s interest as the
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establishment of a regulation of the lifecycle carbon intensity of fuels. To the
extent CARB asserts that such a “lifecycle” regulation is necessary to promote the
production of biofuels in California, that interest in economic protectionism is
invalid. To the extent California’s interest is actually reducing GHGs, CARB has
failed to present “concrete evidence” that the LCFS is the only reasonable means of
reducing global GHG emissions. See Granholm, 544 U.S. at 493.33
III.

THE CLEAN AIR ACT DOES NOT AUTHORIZE CALIFORNIA TO
VIOLATE THE COMMERCE CLAUSE.
Because the LCFS regulates extraterritorially and discriminates against

interstate and foreign commerce without justification, it violates the Commerce
Clause. “Ordinarily, at this point we would have reached the end of our inquiry.”
Lewis v. BT Inv. Managers, Inc., 447 U.S. 27, 44 (1980). CARB argues, however,
that Section 211(c)(4)(B) of the Clean Air Act, 42 U.S.C. § 7545(c)(4)(B),
authorizes California to enact laws that would otherwise violate the Commerce
Clause. Br. 101–09. This argument too lacks merit.
To establish that Congress authorized the LCFS, CARB must show that
Congress’s intent to “remov[e] [the LCFS] from the reach of the dormant
Commerce Clause” is “unmistakably clear.” Wunnicke, 467 U.S. at 91; accord
Hillside Dairy Inc. v. Lyons, 539 U.S. 59, 66 (2003) (Congress’s intent must be
33

None of the affidavits submitted by CARB, Br. 99, remotely suggests that other
measures cannot reduce GHG emissions, see ER 4:769 (Scheible Decl. ¶ 14); ER
6:1201 (Decl. of Sabrina Spatari ¶ 7). Each emphasizes the frequency with which
a lifecycle analysis is used and its scientific acceptance. That is insufficient to
prove that no other reasonable means are available to reduce GHG emissions.
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“clearly expressed”); Maine v. Taylor, 477 U.S. 131, 139 (1986) (“An
unambiguous indication of congressional intent is required before a federal statute
will be read to authorize otherwise invalid state legislation.”); Yakima Valley
Mem’l Hosp. v. Wash. State Dep’t of Health, 654 F.3d 919, 933 (9th Cir. 2011)
(“Congressional authorization must be unmistakably clear and unambiguous”)
(internal quotation marks omitted).
CARB has not carried its heavy burden. Far from evidencing an
“unmistakably clear” and “unambiguous” congressional intent to authorize
Commerce Clause violations, Section 211(c)(4)(B) merely “waive[s] for California
the express preemption provision found in [Section 211(c)(4)(A)].” Davis, 348
F.3d at 786. Under settled law, a waiver of preemption is not an authorization to
violate the Commerce Clause. See Wyoming, 502 U.S. at 458; New England
Power Co. v. New Hampshire, 455 U.S. 331, 341–43 (1982); Lewis, 447 U.S. at
48–49. Moreover, even if Section 211(c)(4)(B) did authorize Commerce Clause
violations, it does not apply here because the LCFS is not “a control or prohibition
respecting any fuel” enacted “for the purpose of motor vehicle emission control.”
42 U.S.C. § 7545(c)(4)(B). Section 211(c)(4)(B) cannot save the LCFS.
A.

Section 211(c)(4)(B) Does Not Authorize California To Regulate
Extraterritorially Or Discriminate Against Interstate And
Foreign Commerce.

Section 211(c)(4)(B) does not reflect any congressional intent, let alone an
unmistakably clear intent, to authorize California to regulate extraterritorially or
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discriminate against interstate and foreign commerce. Section 211(c)(4)(B) is one
of two exceptions to the preemptive reach of Section 211(c)(4)(A), which provides
that “[e]xcept as otherwise provided in subparagraph (B) or (C), no State . . . may
prescribe or attempt to enforce, for purposes of motor vehicle emission control,
any control or prohibition respecting any characteristic or component of a fuel or
fuel additive in a motor vehicle or vehicle engine” if the EPA has promulgated a
control or prohibition or found that none is necessary. 42 U.S.C. § 7545(c)(4)(A).
Section 211(c)(4)(B) provides an exception for California, which “may at any time
prescribe and enforce, for the purpose of motor vehicle emission control, a control
or prohibition respecting any fuel or fuel additive.” Id. § 7545(c)(4)(B).
1.

The statute’s text and structure make clear that Section 211(c)(4)(B) is

simply an exception to the express preemption provision in Section 211(c)(4)(A).
Indeed, this Court has twice held that Section 211(c)(4)(B) authorizes California to
enact regulations that would otherwise be preempted by Section 211(c)(4)(A)—
and nothing more. See Davis, 348 F.3d at 786; Oxygenated Fuels, 331 F.3d at 670.
In Davis, this Court rejected California’s argument that Section 211(c)(4)(B)
authorizes California to exempt its refiners from the oxygen-level requirements for
reformulated gasoline set forth in Section 211(k). 348 F.3d at 786–87. California
argued that it could negate these fuel requirements by enacting its own controls
under Section 211(c)(4)(B). This Court disagreed, concluding that Section
211(c)(4)(B) does not “allow California, at its sole discretion, to relieve refiners of
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their obligations to comply with federal fuel requirements.” Id. at 786. Rather, the
Court held, “[t]he structure of [Section 211(c)(4)] makes it clear that the sole
purpose of [Section 211(c)(4)(B)] is to waive for California the express preemption
provision found in [Section 211(c)(4)(A)].” Id. (emphasis added).
Davis followed this Court’s earlier decision in Oxygenated Fuels. The issue
there was whether the Clean Air Act preempted California’s ban on MTBE, an
oxygenate used to reduce gasoline emissions. 331 F.3d at 666. The Court first
held that Section 211(c)(4)(B) did not exempt the MTBE ban from preemption
because the ban was not “enacted ‘for the purpose of motor vehicle emission
control.’ ” Id. at 669. From that conclusion it necessarily followed that the MTBE
ban “also [did] not fit within the (c)(4)(A) provision” and thus was not expressly
preempted. Id. at 670. That was so, the Court held, because “[t]he two provisions
are precisely coextensive.” Id.
This Court’s holdings that Section 211(c)(4)(B)’s “sole purpose” is to waive
the “precisely coextensive” express preemption provision in Section 211(c)(4)(A)
are dispositive of the Commerce Clause question presented here. The Supreme
Court has repeatedly held that a provision that merely saves state regulations from
preemption does not authorize states to violate the Commerce Clause. In Lewis,
for example, the Court held that Section 7 of the Bank Holding Company Act,
which “preserve[d] existing state regulations of bank holding companies,” did not
“extend to the States new powers” to regulate or discriminate against interstate
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commerce because Congress’s only “concern was to define the extent of the
federal legislation’s pre-emptive effect on state law.” 447 U.S. at 48–49.
Likewise, in New England Power, the Court held that Section 201(b) of the
Federal Power Act, which expressly preserved state authority over the exportation
of hydroelectric energy, did not grant “power to the states to burden interstate
commerce ‘in a manner which would otherwise not be permissible.’ ” 455 U.S. at
341. Because the provision was merely “a standard ‘nonpreemption’ clause,” id. at
343, it did not “evinc[e] a congressional intent ‘to alter the limits of state power
otherwise imposed by the Commerce Clause,’ ” id. at 341; accord Wyoming, 502
U.S. at 457–59 (holding that the same provision did not manifest “a clear and
unambiguous intent on behalf of Congress to permit . . . discrimination against
interstate commerce”).
The same principle applies here. Because Section 211(c)(4)(B) simply
preserves California’s authority to enact fuel controls that would otherwise be
preempted by Section 211(c)(4)(A), it does not authorize California to violate the
Commerce Clause. Nothing in Section 211(c)(4)(B) manifests an intent to grant
California “new powers” to regulate and discriminate against interstate and foreign
commerce that it “would not have possessed absent the federal legislation.” Lewis,
447 U.S. at 49. Rather, under binding Circuit precedent, Congress’s “sole
purpose” was to define the statute’s preemptive scope. Davis, 348 F.3d at 786.
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2.

CARB attempts to distinguish Davis on the ground that it did not

specifically address whether Section 211(c)(4)(B) authorizes Commerce Clause
violations.34 Br. 107. CARB misses the point. This Court has authoritatively
construed Section 211(c)(4)(B) and held that its “sole purpose” is to waive federal
preemption. Davis, 348 F.3d at 786. That interpretation, in turn, triggers the rule
that “a federal provision that exempts a state law from preemption under another
federal statute is insufficient to exempt the state law from the requirements of the
Commerce Clause.” ER 13:3187 (Dismissal Order 33).
CARB nonetheless argues that Section 211(c)(4)(B) authorizes California to
violate the Commerce Clause because it grants California “unqualified” authority
to enact fuel controls. Br. 108. But even if one were to ignore the statute’s text
and structure and this Court’s holdings in Davis and Oxygenated Fuels, and treat
Section 211(c)(4)(B) as if it were a freestanding grant of power to California rather
than an exemption from preemption, it still would not authorize Commerce Clause
violations. “[T]o authorize a Commerce Clause violation, Congress must do more

34

CARB does not address this Court’s decision in Oxygenated Fuels and, instead,
relies on the district court’s decision in that case, which concluded with virtually
no analysis that Section 211(c)(4)(B) insulated California’s MTBE ban from
Commerce Clause challenge. Oxygenated Fuels Ass’n v. Davis, 163 F. Supp. 2d
1182, 1188 (E.D. Cal. 2001). That conclusion, which this Court did not review,
conflicts with the Supreme Court’s precedents holding that an exemption from
preemption does not authorize Commerce Clause violations. The district court in
Oxygenated Fuels did not address those precedents. Nor did the court in Central
Valley Chrysler-Jeep v. Witherspoon, 456 F. Supp. 2d 1160, 1183–85 (E.D. Cal.
2006) (addressing preemption exemption in Clean Air Act Section 209(b)).
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than simply authorize a State to regulate in an area.” ER 1:114 (Defs.’ Order 31).
It must “affirmatively contemplate otherwise invalid state legislation,” Wunnicke,
467 U.S. at 91–92, and clearly express its intent to “remove federal constitutional
constraints,” Sporhase v. Nebraska ex rel. Douglas, 458 U.S. 941, 960 (1982).
Nothing in Section 211(c)(4)(B) manifests such an intent. If Congress had
intended to grant California the authority CARB claims, it could have expressly
authorized California to regulate, discriminate against, or otherwise burden
interstate commerce. See Int’l Shoe Co. v. Washington, 326 U.S. 310, 315 (1945).
Or Congress could have affirmatively indicated an intent to insulate California’s
fuel controls from Commerce Clause scrutiny in some other manner, for example
by providing that nothing in “any other provision of law” limits California’s
authority to enact fuel controls. See Hillside, 539 U.S. at 65; Shamrock Farms Co.
v. Veneman, 146 F.3d 1177, 1180–81 (9th Cir. 1998).
Instead, Congress was silent about any power to violate the Commerce
Clause. “Congressional silence is not a clear statement, however.” Yakima Valley,
654 F.3d at 935. Absent a contrary indication, Congress’s silence does not
suggest, let alone unambiguously establish, that Congress affirmatively
contemplated otherwise invalid state legislation and intended to remove federal
constitutional constraints. Cf. Prudential, 328 U.S. at 429 (McCarran-Ferguson
Act insulated state insurance laws from Commerce Clause scrutiny by providing
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that “ ‘silence on the part of the Congress shall not be construed to impose any
barrier to the regulation or taxation of such business by the several States’ ”).
The cases that CARB asserts addressed “similar” language, Br. 105–06, in
fact illustrate the stark contrast between Section 211(c)(4)(B) of the Clean Air Act
and the kinds of laws that have been found to authorize Commerce Clause
violations. In all but one, the statute at issue either affirmatively insulated state
laws from Commerce Clause attack, see Hillside, 539 U.S. at 66; Gerling Global
Reinsurance Corp. of Am. v. Low, 240 F.3d 739, 744 (9th Cir. 2001), or expressly
authorized states to regulate specific interstate or foreign transactions, see Ne.
Bancorp, Inc. v. Bd. of Governors of the Fed. Reserve Sys., 472 U.S. 159, 163
(1985); Mabey Bridge & Shore, Inc. v. Schoch, 666 F.3d 862, 869 (3d Cir. 2012).
The lone exception is Silver v. Woolf, 694 F.2d 8 (2d Cir. 1982), which held only
that a statute preserving states’ authority to regulate debt-collection practices
authorized states to require debt-collection agencies operating in the state to obtain
a license. Id. at 13. The court did not hold that the statute gave states “carte
blanche” to violate the Commerce Clause. Id. No case supports CARB’s
contention that a bare grant of authority to enact fuel controls authorizes California
to regulate and discriminate against interstate and foreign commerce.
Nor is there merit to CARB’s contention that Congress “understood that
California’s authority could substantially affect interstate commerce.” Br. 105.
Speculation about what Congress must have “understood” does not establish an
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unmistakably clear congressional intent to authorize Commerce Clause violations.
In any event, even on its own terms CARB’s argument at most addresses the claim
that Section 211(c)(4)(B) exempts California’s fuel controls from scrutiny under
the Pike balancing test—not that it authorizes California to regulate extraterritorial
commerce or discriminate against interstate and foreign commerce. See id. at 106
(arguing that the Section 211(c)(4)(B) authorizes California to “ ‘substantially
burden interstate commerce’ ”); Id. at 108 (arguing that “Section 211(c)(4)(B)
precludes a Pike challenge that the LCFS ‘unduly burdens’ interstate commerce”).
A contrary conclusion would have sweeping implications. If CARB’s
arguments were accepted, California could directly prescribe emission standards
for Midwest ethanol refineries or enact an embargo on all transportation fuels
produced outside California. Nothing in the text or history of the Clean Air Act
remotely suggests that Congress intended to grant California such unprecedented
authority when it preserved California’s ability to enact fuel controls.
B.

The LCFS Is Not A Fuel Control Or Prohibition For The Purpose
Of Motor Vehicle Emission Control.

Even if Section 211(c)(4)(B) did permit California to violate the Commerce
Clause, it does not authorize the LCFS. To come within Section 211(c)(4)(B), a
regulation must satisfy two requirements: (1) it must be “for the purpose of motor
vehicle emission control,” and (2) it must be “a control or prohibition respecting
any fuel or fuel additive.” 42 U.S.C. § 7545(c)(4)(B). The LCFS is neither.
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1.

The LCFS was not enacted “for the purpose of motor vehicle emission

control.” Id. As described above, the LCFS targets emissions that have nothing to
do with the emissions that result when a fuel is combusted in a motor vehicle. The
express purpose of the LCFS is to reduce a fuel’s “lifecycle” GHG emissions, and
the LCFS thus regulates emissions resulting from the fuel’s production and
transportation, even though these activities have no effect on the fuel’s chemical
composition, physical properties, or tailpipe emissions. Thus, the “obvious
answer” is that the LCFS was not enacted “ ‘for the purpose of motor vehicle
emission control.’ ” Oxygenated Fuels, 331 F.3d at 669 (holding that Section
211(c)(4)(B) did not authorize California’s MTBE ban because the ban was
enacted for the purpose of protecting ground and drinking water).
That is so even though a fuel’s carbon-intensity score may also account for
tailpipe emissions. This shows at most that the LCFS was enacted in part for the
purpose of motor vehicle emission control. But California cannot expand its
authority under Section 211(c)(4)(B) by regulating emissions from other sources in
a provision that also regulates motor vehicle emissions. To the extent the LCFS
sets carbon-intensity scores based on emissions from sources other than motor
vehicles, it was not enacted “for the purpose of motor vehicle emission control”
and thus is not authorized by Section 211(c)(4)(B).
2.

The LCFS also does not fall within Section 211(c)(4)(B) because it is

not “a control or prohibition respecting any fuel.” 42 U.S.C. § 7545(c)(4)(B). The
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LCFS does not regulate “any characteristic or component of a fuel or fuel additive
in a motor vehicle or motor vehicle engine.” Id. § 7545(c)(4)(A). It regulates the
upstream “lifecycle” GHG emissions resulting from the fuel’s production and
transportation. SER 15:3602, :3605, :3664 (FSOR 5, 16, 507).
Those aggregated emissions yield a carbon-intensity score under the LCFS,
but that does not transform “carbon intensity” into a characteristic or component of
the fuel. See SER 15:3700 (FSOR 951) (“Carbon intensity is not an inherent
chemical property of a fuel, but rather it is reflective of the process in making,
distributing, and using that fuel.”). A fuel’s carbon intensity is no more a
characteristic or component of the fuel than any other factor associated with the
fuel’s production and transportation that could likewise be scored, such as the price
of the corn used to produce ethanol, the hourly wage paid to refinery workers, or
the number of miles the fuel traveled to reach California.
Indeed, for these very reasons, CARB repeatedly asserted during the
regulatory proceedings that the LCFS is not a motor vehicle specification, a term
used in California law to refer to the “ingredients that comprise a fuel (i.e., the
fuel’s ‘composition’).” ER 10:2358 (ISOR V-28). If the LCFS had established a
motor vehicle specification, CARB would have been required under California law
to conduct certain multimedia and environmental evaluations. CARB maintained
that these requirements did “not apply to the LCFS regulation because the LCFS is
not setting a fuel standard.” SER 15:3640 (FSOR 439).
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As CARB explained, the LCFS “does not establish any motor-vehicle fuel
specifications because the LCFS contains no requirements that dictate the exact
composition of compliant transportation fuels.” SER 15:3643 (FSOR 442). Fuel
specifications “share a common characteristic”: they are “quantifiable and
measurable chemical or physical properties that are intrinsic to the final fuel itself.”
ER 10:2360 (ISOR V-30). By contrast, the LCFS regulates “the process for
producing and distributing the product,” not “the fuel’s actual constituents.” Id.
As a result, “fuels that comply with the LCFS will be essentially indistinguishable
from comparable fuels that comply with other State and federal regulations.” SER
15:3699 (FSOR 950). Thus, CARB explained, the LCFS “does not amend, repeal,
modify, or change in any way the existing State specifications or other State or
federal requirements on motor vehicle fuels.” Id.; ER 10:2361 (ISOR V-31).
Because the LCFS is not a control respecting “any characteristic or
component of a fuel” under Section 211(c)(4)(A), it also is not a control
“respecting any fuel” under Section 211(c)(4)(B). CARB’s contrary argument
assumes the exemption in Section 211(c)(4)(B) is broader than the preemption
provision in Section 211(c)(4)(A), and is thus irreconcilable with this Court’s
holding in Oxygenated Fuels that the “two provisions are precisely coextensive,”
331 F.3d at 670, and its holding in Davis that Section 211(c)(4)(B)’s “sole
purpose” is to waive preemption under Section 211(c)(4)(A), 348 F.3d at 786.
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Moreover, CARB’s reading makes no sense. There is no reason why
Congress would have created an exemption from preemption that is broader than
the preemption provision itself. Rather, Congress indicated that the two provisions
should be read in pari materia by expressly cross-referencing subsection (B) in
subsection (A). 42 U.S.C. § 7545(c)(4)(A) (providing that state fuel controls are
preempted “[e]xcept as otherwise provided in subparagraph (B) or (C)”).
Finally, even if Section 211(c)(4)(B) were broader than Section
211(c)(4)(A), it still would not authorize the LCFS. California’s intrastate
authority under Section 211(c)(4)(B) mirrors EPA’s interstate authority under
Section 211(c)(1), which authorizes EPA to adopt fuel controls only if “any fuel or
fuel additive or any emission product of such fuel or fuel additive causes, or
contributes, to air pollution.” Id. § 7545(c)(1). Under the statute’s plain terms,
EPA’s—and hence California’s—authority under Section 211(c) extends only to
controlling pollution caused by the fuel itself, not emissions from the fuel’s
production and transportation. Because the LCFS regulates the latter, it is not “a
control respecting any fuel” under Section 211(c)(4)(B).
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CONCLUSION
For these reasons, the Court should affirm the district court’s judgments.
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Order

Adopt new sections ,95480, 95480.1, 95481, 95482, 95483, 95484, 95485, 95486,
95487,95488,95489,
and 95490, title 17, California Code of Regulations (CCR), to
read as follows:
(Note: The entire text of Subarticle 7 and sections 95480, 95480.1, 95481, 95482,
95483, 95484, 95485, 95486, 95487, 954e8, 95489, and 95490 is new language.
Subsection headings are shown in italics and are to be itallclzed in Barclays California
Code of Regulations.)
Subchapter 10. Climate Change
Article 4. Regulations to Achieve Greenhouse Gas Emission

Reductions

Subarticle 7. low Carbon Fuel Standard
Section 95480 .. Purpose
The purpose of this regulation is to implement a low carbon fuel standard, which will
reduce greenhouse gas emissions by reducing the full fuel-cycle, carbon intensity of the
transportation fuel pool used in California, pursuant to the California <3lobal Warming
Solutions Act of 2006 (Health & Safety Code (H&S), section 38500 et.seq.).
NOTE: Authority Cited: Sections 38510, 38560, 38560.5, 38571,38580,39600,39601,41510,41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control Distr(ct,
14 Cal.3rd 411, 121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501,38510,38560,38560.5,
38571,38580,39000,39001,39002,39003,39515,
39516, 41510, 41511, Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14 Cal.3rd 411, 121 Cal. Rptr.
249 (1975).
'

Section 95480.1. Applicability
'(a)

Applicability of the Low Carbon Fuel Standard.

! .

. Except as provided in this section, the Oallfornia Low Carbon Fuel Standard

,.

regulation, title 17, California Code of Regulations (CCR), sections 95480
through 95490 (collectively referred to as the "LCFS") applies to any
transportation fuel, as defined in section 95481, that is sold, supplied, or offered
for sale in California, and to any person who, as arequlated party defined in .
section 95481 and specified in section 95484(a), is responsible for a
transportation fuel in a calendar year. The types offransportation fuels to 'which
' the LCFS applies include:
(1 )
(2)

II

California reformulated gasoline ("gasoline" or "CaRFG"); .
California diesel fuel ("diesel fuel" or IIULSO");
,

-1 -
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(4)
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Fossil compressed natural gas ("Fossil CNG") or fossil liquefied natural
gas ("Fossil LNG");
.
Biogas CNG or biogas LNG;
Electricity;
Compressed or liquefied hydrogen ("hydrogen");
A fuel blend containing hydrogen ("hydrogen blend");
A fuel blend containing greater than 10 percent ethanol by volume;
A fuel blend containing biomass-based diesel;
Denatured fuel ethanol ("E100");
Neat biomass-based diesel ("B100"); and
Any other liquid or non-liquid fuel.

The provisions and requirements in section 95484(c), (d) and (e) apply starting
January 1, 2010. All other provisions and requirements of the LCF8 regulation
apply starting January 1, 20 11~.
.
(b)

l
I

Credit Generetion Opt-In Provision for Specific Alternative Fuels. Each of the
following alternative fuels is presumed to have a full fuel-cycle, carbon intensity
that meets the compliance schedules set forth in section 95482(b) and (c)
throuqh December 31, 2020. With regard to an alternative fuel listed below, the
regulated party for the fuel must meet the requirements of the LCFS regulation
only if the regulated party elects to generate LCFS credits:
. .
(1)
(2)
(3)
(4)
. (5)
(6)

(c)

Electricity;
Hydrogen;
A hydrogen blend;
Fossil CNG derived from North American sources;
Biogas CNG; and
Bloqas LNG.

Exemption for Specific Alternative Fuels. The LCFSregulation does not apply to
an alternative fuel that meets the criteria in either (c)(1) or (2) below:
(1)·

An alternative fuel that:
(A)
(B)

is not a biomass-based fuel; and
is supplied in California by all providers of that particular fuel for
transportation use at an aggregated volume of less than 420 million
MJ (3.6 million gasoline gallon equivalent) per year;

A regulated party that believes it is subject to this exemption has the sole burden
of proving to the Executive Officer'S satisfaction that the exemption applies to the
regulated party .
.(2)

. Liquefied petroleum gas (LPG or "propane").
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Exemption for Specific Applications. The LCFS regulation does not apply to any
transportation fuel used in the following applications:
(1)
(2)
(3)

(e)

Document

Aircraft;
Racing vehicles, as defined in H&S section 39048;
Military 'tactical vehicles and tactical support equipment, as defined in
title 13, CCR, section 1905(a) and title 17, CCR, section 93116.2(a)(36),
respectively;
,
Locomotives not subject to the requirements specified in title 17, CCR,
section 93117; and
Ocean-going vessels, as defined in title 17, CCR, section 93118.5(d).
This exemption does not apply to recreational and commercial harbor
craft, as defined in title 17, CCR, section 93118.5(d).

Nothing in this LCFS regulatIon (title 17, CCR, § 95480 et seq.) may be
construed to amend, repeal, modify, or change in any way the California
reformulated qasoline regulations (CaRFG, title 13, CCR, § 2260 et seq.), the
California diesel fuel regulations (title 13, CCR, §§ 2281-2285~nd title 17,'CCR,
§ 93114), or any other applicable State or federal requirements. A person,
including but not limited to the regulated party as that term is defined in the LCFS
regulation, who is subject to the LCFS regulation or other State and federal
regulations shall be solely responsible for ensuring compliance with all applicable
LCFS requirements and other State and federal requirements, including but not
. limited to the CaRFG requirements and obtaining any necessary approvals,
exemptions, or orders from either the State or federal government. .
Severability. Each part of thissubarticle shall be deemed severable, and in the
event that any part of this subarticle is held to be invalid, the' remainder of this
subarticle shall continue in full force and effect.

NOTE: Authority cited: Sections 38510,38560,38560.5,38571,38580,39600,39601,
41510, 41511, .
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 411, 121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501, 38510,38560,38560.5,
38571,38580,39000,39001,39002,39003,39515,
39516, 41510, 41511, Health and Safety Code; and
Western Oil and Gas Ass'n.v. Orange County Air Pollution Control District, 14 Cal.3rd 411, 121 Cal.Rptr.
249 (1975).

Section 95481. Definitions and Acronyms
(a)

Definitions. For the purposes of sectlcns 95480 through 95489, the definitions in
Health and Safety Code sections 39010 through 39060 shalf apply, except as
otherwise specified in this section, section 95480.1, or sections 95482 through
95489:
.
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(1)

"Alternative fuel" means any transportation fuel that is not CaRFG or a
diesel fuel, including but not limited to, those fuels specified in section
95480.1 (a)(3) through (a)(12).

(2)

"B100" means biodiesel meeting ASTM D6751-08 (October 1,2008)
(Standard Specification for Biodiesel Fuel Blend Stock (B100) for Middle
Distil/ate Fuels), which is incorporated herein by reference.

(3)

"Biodiesel" means a diesel fuel substitute produced from nonpetroleum
. renewable resources that meet the registration requirements for fuels and
fuel additives established by the Environmental Protection Agency under'
section 211 of the Clean Air Act. It includes biodiesel meeting all the
following:
(A)
'(B)

(C)
(D)
(E)

Registered as a motor vehicle fuel or fuel additive under 40 CFR
part 79; ,
A mono-alkyl ester;
Meets ASTM D 6751-08 (October 1, 2008), Standard Specification
for Biodiesel Fuel Blendstock (B100) for Middle Distillate Fuels,
which is incorporated herein by reference;
Intended for use in engines that are designed to run on
conventional diesel fuel; and
Derived from nonpetroleum renewable resources.

(4)"

"Biodiesel Blend" means a blend of biodiesel and diesel fuel containing
,
6% (B6) to 20% (B20) biodiesel and meeting ASTM D7467-08 (October 1,
2008), Specification for Diesel Fuel Oil, Biodiesel Blend (B6 to 20), which
is incorporated herein by reference.

,(5)

"Biogas (also called bioinethane) means natural gas that meets the
requirements of 13 CCR §2292.5 and is produced from the breakdown of
organic material in the absence of oxygen. Biogas is produced in
processes including, but not limited to, anaerobic digestion, anaerobic
decomposition, and thermo-chemical decomposition. These processes
are applied to biodegradable biomass materials, such as manure, sewage,
municipal solid waste, green waste, and waste from energy crops, to
produce landfill gas, digestergas, and other forms of biogas.

(6)

"Biogas CNG" means CNG consisting solely of compressed biogas.

(7)

"Biogas LNG" means LNG consisting solely of liquefied biogas.

(8)

"Biomass" has the same meaning as defined in "Renewable Energy
Program: Overall Program Guidebook," 2nd Ed., California Energy .
Commission, Report No. CEC-300-2007-003-ED2-CMF, January 2008,
which is incorporated herein by reference.
-4-
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(9)

"Biomass-based diesel" means a biodiesel (mono-alkyl ester) or a
renewable diesel that complies with ASTM D975-08ae1, (edited
December 2008), Specification for Diesel Fuel OUs,which is incorporated
herein by reference. This includes a renewable fuel derived from coprocessing biomass with a petroleum feedstock.

(10)

"Blendstock" means a component that is either used alone or is blended
with another component(s) to produce a finished fuel used in a motor
vehicle. Each blend stock corresponds to a fuel pathway in the Californiamodified GREET. A blendstock that is used directly as atransportation
.
fuel in a vehicle is considered a finished fuel.

(11)

"Carbon intensity" means the amount of Iifecycle greenhouse gas
, emissions, per unit of energy of fuel delivered, expressed in grams of
carbon dioxide equivalent per megajoule (gC02E/MJ).

(12)

"Compressed Natural Gas (CNG)" means' natural gas that has been
compressed to a pressure greater than ambient pressure and meets the,
requirements of title 13, CCR, section 2292.5.

(13)

"Credits" and "deficits" means the measures used for determining a
, regulated party's 'compliance with the average carbon intensity
requirements in sections 95482 and 95483. Credits and deficits are
denominated in units of metric tons of carbon dioxide equivalent (C02E),
, and are calculated pursuant to section 95485(a).

(14)

"Diesel Fuel" (also called conventional diesel fuel) has the same meaning
as specified in title 13, CCR, section 2281 (b).

(15)

"Diesel Fuel Blend" means a blend of diesel fuel and biodiesel containing
no more than 5% (B5) biodiesel by weight and meeting
ASTM D975-08ae1, (edited December 2008), Specification for Diesel Fuel
Oils, which is incorporated herein by reference.

(16)

"E100," also known as "Denatured Fuel Ethanol," means nominally
anhydrous ethyl alcohol meeting ASTM 04806-08 (July 1, 2008),
Standard Specification for Denatured Fuel Ethanol for Blending with
Gasolines for Use as Automotive Spark-Ignition Engine Fuel, which is
incorporated herein by reference.

(17)

"Executive Officer" means the Executive Officer of the Air Resources
Board, or his or her designee.

(18)

"Final Distribution Facility" means the stationary finished fuel transfer point
from which the finished fuel is transferred into the cargo tank truck.
-5-
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pipeline, or other delivery vessel for delivery to the facility at which the
finished fuel will be dispensed into motor vehicles.
(19)

"Finished fuel" means a fuel that is used directly in a vehicle for'
transportation purposes without requiring additional chemical or physical
processing.

(20)

"Fossil eNG" means eNG that is derived solely from petroleum or fossil
sources, such as oil fields and coal beds.

(20.5) "GTAP" or "GTAP Model" means the Global Trade Analysis Project Model
(January 2010), which is hereby incorporated by reference, and is a
software package. comprised of:

(21)

(A)

RunGTAP (February 2009), a visual interface for use with the
GTAP databases (posted at
.
http://www.arb.ca.gov/fuels/lcfs/lcfs.htmin
February 2009 and
available for download at.
.
https:llwww.gtap.agecon.purdue.edu/products/rungtap/defauIt.asp),
which is hereby incorporated by reference;

(8)

GTAP-810 (February 2009). the GTAP model customized for corn
ethanol (posted at http://www.arb.ca.gov/fuels/lcfs/lcfs.htmin
February 2009 and available with its components as a .zlp file for
download at http://www.arb.ca.gov/fuels/lcfs/gtapbio.zip ); which is
hereby incorporated by reference;

(e)

GTP-SGR (February 2009), the GTAP model customized for
sugarcane ethanol (posted at
.
http://www.arb.ca.gov/fuelsllcfsllcfs.htmin
February 2009 and
available with its components as a .zip file for download at -.
http://www.arb.ca.gov/fuels/lcfs/gtpsgr.zip ), wh ich is hereby
incorporated by reference; and

(0)

GTAP-SOY (January 2010), the compressed file containing the
GTAP model customized for Midwest soybeans (posted at .
http://www.arb.ca.gov/fuels/lcfs/lcfs.htmin
January 2010 and
available with its components as a .zip file for download at
http://www.arb.ca.gov/fuelsflcfs/gtap-soy.zip).
which is hereby
incorporated by reference.

"HOV" means a heavy-duty vehicle that is rated at 14,001 or more pounds
gross vehicle weight rating (GvvVR).
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(22)

"Home fueling" means the dispensing of fuel by use of a fueling appliance
that is located on or within a residential property with access limited to a
single household.

(23)

"Import" means to bring a product from outside California into California.

(24)

"Importer" means the person who owns an imported product when it is
received at the import facility in California.

(25)

"Import facility" means, with respect to any imported liquid product, the .
storage tank in which the product was first delivered from outside
California into California, including, in the case of liquid product imported
by cargo tank and delivered .directly to a facility for dispensing the product
into motor, vehicles, the cargo tank in which the product was imported.

(26)

"Intermediate calculated value" means a value' that is used in the
calculation of a reported value but does not by itself meet the reporting
requirement under section 95484(c).

(27)

"LDV & MDV" means a vehicle category that includes both Iight-duty
(LDV) and medium-duty vehicles (MDV).
(A) "LDV" means a vehicle that is rated at 8500 pounds' or less GVWR.'
(8) "MDV" means a vehicle that is rated between 8501 and 14,000
pounds GVWR.

(~8)

"Ufecycle greenhouse gas emissions" means the aggregate quantity of
greenhouse gas emissions (including direct emissions and significant
indirect emissions such as significant emissions from land use changes),
as determined by the Executive Officer, related to the full fuellifecycle,
'
, including all stages of fuel and feedstock production and distribution, from
feedstock generation' or extraction through the distribution and delivery
and use of the finished fuel to the ultimate consumer, where the mass
values for all greenhouse gases are adjusted to account for their relative
global warming potential.

(29)

"Liquefied Natural Gas (LNG)" means natural gas that has been liquefied
and meets the requirements of title 13, CCR, section 2292.5.
'

as

(30)

"Liquefied petroleum gas (LPG or propane)" has the same meaning
, defined in Vehicle Code section 380.

(31)

,"Motor vehicle" has the same meaning as defined in section 415 of the
Vehicle Code.

, - 7-
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(32)

"Multi-fuel vehicle" means a vehicle that uses two or more distinct fuels for
its operation. A multi-fuel vehicle (also called a vehicle operating in
blended-mode) includes a bi-fuel vehicle and can have two or more fueling
ports onboard the vehicle. A fueling port canbe an electrical plug or a
receptacle for liquid or gaseous fuel. As an example, a plug-in hybrid
hydrogen internal combustion engine vehicle (ICEV) uses both electricity
and hydrogen as the fuel source and can be "refueled" using two
separately distinct fueling ports.

(33)

"Multimedia evaluation" has the same meaning as specified in H&S
section 43830.8(b) and (c).

(34)

"Natural gas" means a mixture of gaseous hydrocarbons and other
Compounds, with at least sopercent methane (by volume), and typlcally
sold or distributed by utilities, such as any utility company regulated by the
California Public Utilities Commission.
.
'

(35)

"Private access fueling facility" means a fueling facility with access
restricted to privately-distributed electronic cards ("cardlock")- or is located
,in a secure area not accessible to the pubnc.

(36)

"Producer" means, with respect to any liquid fuel, the person who owns
the liquid fuel when it is supplied from the production facility. '

(37)

"Production facility" means, with respect to any liquid fuel (other than
LNG), a facility in California at which the fuel is produced. "Production
facility" means, with respect to natural gas (eNG, LNG or bloqas), a facility
in California at which fuel is converted, compressed; liquefied, refined,
treated, orotherwise processed into CNG, LNG, biogas, or biogas-natural
gas blend that is ready for transportation use in a vehicle without further
physical or chemical processing.

(38)

"Public access fueling facility" means a fueling facility, that is not a private
access fueling dispenser.

(39)

"Regulated party" means a person who, pursuant to section 95484(a),
must meet the average carbon intensity requirements in section 95482 or
95483.

(40)

"Renewable diesel" means a motor vehicle fuel or fuel additive 'that is all
the follow,ing:
(A)
(6)

Registered as a motor vehicle fuel or fuel additive under 40 CFR
part 79;
Not a mono-alkyl ester;
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Intended for use in engines that are designed to run on
conventional diesel fuel; and
Derived from nonpetroleum renewable resources.

"Single fuel vehicle" means a vehicle that uses a single external source of
fuel for its operation. The fuel can be a pure fuel, such as gasoline, or a
,blended fuel such as E85 or a diesel fuel containing biomass-based
diesel. A dedicated fuel vehicle has one fueling port onboard the vehicle.
Examples include BEV, E85 FFV, vehicles running on a biomass-based
diesel blend, and grid-independent hybrids such as a Toyota Prius.®

(42)

"Transportation fuel" means any fuel used or intended for use as a motor
vehicle fuel or for transportation purposes in a nonvehicular source .:

Acronyms. For the purposes of sections 95480 through 95489, the following'
acronyms apply.

(2)
(3)

I

148-1

(41)

(1 )

I

Document

(4)
(5)
(6)
(7)
(8)
(9)
(10)
(11 )
(12)
(13)
(14)
(15)
(16)
(17)
(18)
(19)
(20)
(21)
(22)
(23)
(24)

"ASTM" means ASTM International (formerly American Society for Testing
and Materials).
"BEV" means battery electric vehicles.
"CARBOB" means California reformulated gasoline blend stock for oxygenate
blending
"CaRFG" means California reformulated gasoline. '
"CEC" means California Energy Commission.
"CFR" means code of federal regulations.
"CI" means carbon intensity.
"CNG" means compressed natural gas.
"EER" means energy economy ratio. '
"FCV" mearis fuel cell vehicles.
"FFV" means flex fuel vehicles.
"gC02E/MJ" means grams of carbon dioxide equivalent per mega joule.
"GREET" means the Greenhouse gases, Regulated Emissions, and Energy
use in Transportation model.
"GVWR" means gross vehicle weight rating.
"HDV" means heavy-duty vehicles.
"ICEV" means internal combustion engine vehicle.
"LCFS" means Low Carbon Fuel Standard.
"LDV" means light-duty vehicles. '
"LNG" means liquefied natural gas.
"LPG"'means liquefied petroleum gas.
"MDV" means medium-duty vehicles.
"MT" means metric tons of carbon dioxide equivalent.
"PHEV" means plug-in hybrid vehicles.
"ULSD" means California ultra low sulfur diesel.

I
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NOTE: Authority cited: Sections 38510,38560,38560.5,38571,38580,39600,39601,
41510,41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 411,121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501,38510, 38560, 38560.5,
38571, 38580,39000,39001,39002,39003,39515,39516,41510,
41511, Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14 Cal.3rd 411,121 Cal.Rptr.
249 (1975). .
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Section 95482. Average Carbon Intensity Requirements for Gasoline and Diesel
'(a)

(b)

Starting January 1, 2011 and for each year thereafter, a regulated party must
meet the average carbon intensity requirements set forth in Table 1 and Table 2 '
of this section f.or its transportation gasoline and diesel fuel, respectively, in each
calendar year. For 2010 only, a regulated party does not need to meet a carbon
intensity requirement, but it must meet the reporting requirements set forth in
section 95484(c).
, Requirements for gasoline and fuels used as a

substitute

for gasoline.

Table 1. LCFS Compliance Schedule for 2011 to 2020 for Gasoline and
•
Fuels Used as a Substitute for Gasoline.

2010
2011
2012
.: 2013, '
2014
2015
2016
.',','
2017
2018
2019 '
2020 and subsequent
years

Reporting Only

"

':

'

(c)

,

:

:

95:61
95.37
94.89
94.41
93.45
92.50
91.06
89.62
88.18'
86.27

0.25%
0.5%
1.0%
1.5%
,:':'
,:"""

'

25%

'

'

",
'

.. ,

,

'.'

3.5%
<5.0% 0
6.5%
8.0%
10.0%

Requirements for diesel fuel and fuels used as a substitute for diesel fuel.
Table 2. LCFS Compliance Schedule for 2011 to 2020 for Diesel Fuel and
Fuels Used as a Substitute for Diesel Fuel. ' ,

:",,;;j.:,; !',,:"

,;~~'~f:i:';1~~;~~:,j;'~;1':::i$cJ,\,'\@ra'gQ£.e~t6~ti:~lnt~i:1t>.ltY:;:(g¢P~~M\.lJf;l;;.tf{~;wt~t::~I';LR,e'(ll(~iQ'Il~~t.{i~lri

2010
2011 .:
2012
2013
2014
2015
2016
2017
2018
2019
2020 and subsequent
years

94.47
94.24
93;76
93.29
92.34
91.40
89.97
88.55
87.13
85.24

Reoortina Only
",'
"':

0.25%
0.5%
1.5%
2.5%
3.5%
5.0%
6.5%
8.0%
10.0%

NOTE: Authority cited: Sections 38510,38560,38560.5,38571,38580,39600,39601,
41510, 41511,
Health and Safety Code; and Westem Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 41.1,121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501,38510,38560,38560.5,
- 11 -
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38571,38580,39000,39001,39002,39003,39515,
39516, 41510,41511, Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14 Cal.3rd 411,121 Cal.Rptr.
?49 (1975).

Section 95483. Average Carbon Intensity Requirements for Alternative Fuels
(a)

The requirements of this section apply to a regulated party that provides an .
alternative fuel as a transportation fuel in California:

(b)

Carbon Intensity Requirements for an Alternative Fuel Other Than a Biomass. Based Diesel Fuel -Intended for Use in a Single Fuel Vehicle.

(1 )

A regulated party must use the average carbon intensity value for gasoline
set forth in section 95482(b) for its alternative fuel, other than biomassbased diesel fuel, if the alternative fuel is used or intended to be used in
any single-fuel:
(A) light-duty vehicle, or
(8) medium-duty vehicle.

(2)

(c)

A regulated party must use the average carbon intensity value for diesel
fuel set forth in section 95482(c) for its alternative fuel, other than
biomass-based diesel fuel; that is used or intended to be used in any
single-fuel application not identified in section 95483(b)(1).

Carbon Intensity Requirements for Biomass-Based Diesel Fuel Provided for Use
in a Single Fuel Vehicle. A regulated party must use the average carbon intensity
value for diesel fuel set forth in section 95482(c) if its biomass-based diesel fuel
is used or intended to be used in any single-fuel:
(1)

light-duty vehicle;

(2)

medium-duty vehicle;

(3)

. heavy-duty vehicle;

(4)

off-road transportation application;

(5)

off-road equipment application;

(6)

locomotive or commercial harbor craft application; or

. (7)

non-stationary source application not otherwise specified in 1-6 above.
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(A)

the average carbon intensity value for gasoline set forth in section
95482(b) if one of the fuels used in the multi-fuel vehicle is
gasoline; or

(8)

,the average carbon' intensity value for diesel fuel set forth in section
95482(c) if one of the fuels used in the multi-fuel vehicle is diesel
fuel.

For an alternative fuel provided for use in a multi-fueled vehicle (including
. a bi-fuel vehicle) that does not use gasoline or diesel fuel, a regulated
party must use:

(8)

\

Filed 12/22/10

For an alternative fuel provided for use in a multi-fueled vehicle, a
regulated party must use:

(A)

I

148-1

Carbon Intensity Requirements for Transportation Fuels Intended for Use in
Multi-Fuel venictes.
(1)

j

Document

the average carbon intensity value for gasoline set forth in section
95482(b) if that alternative fuel is used or intended to be used in:
1.

light-duty vehicie, or

2.

medium-duty vehicle.

the average carbon intensity value for diesel set forth in section
, 95482(c) if that alternative fuel is used or intended to be used in an
application not identified in section 95483(d)(2)(A).

NOTE: Authority cited: Sections 3l\51 0, 38560, 38560.5, 38571, 38580, 39600, 39601, 41510, 41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 411,121 Cal.Rptr. 249 (197.5).' Reference cited: Sections 38501,38510,38560,38560.5,
,
38571,38580,39000,39001,39002,
39003, ~9515, 39516,41510,41511,
Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14 Caqrd 411, 121 Cal.Rptr.
249 (1975).
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Section 95484. Requirements for Regulated Parties
(a)

Identification of Regulated Parties. The purpose of this part is to establish the
criteria by which a regulated party is determined. The regulated party is initially
established for each type of transportation fuel, but this part provides for the
transfer of regulated party status and the associated compliance obligations by
agreement, notification, or other means, as specified below.
"
(1)

Regulated Parties for Gasoline.

(A)

Designation of Producers and Importers as Regulated Parties.
1.

Where Oxygenate Is Added to Downstream CARBOB.
For gasoline consisting of CARBOB and an oxygenate
added downstream from the California facility at which the
CARBOB was produced or imported, the regulated party is
initially the following:

2.
I

j

I "

(B)

a.

With respect to the CARBOB, the regulated party is
"the producer or importer of the CARBOB; and"

b.

With respect to the oxygenate, the regulated party is
the producer or importer of the oxygenate.

Where No Separate CARBGB. For gasoline that does not
include CARBOB that had previously been supplied from the
facility at which was produced or imported, the regulated
party for the gasoline is the producer or importer of the"
gasoline.

Effect of Transfer of CARBGB by Regulated Party,
1.

Threshold Determination Whether Recipient of CARBGB is a
Producer or Importer. Whenever a person who is the
regulated party for CARBOB transfers ownership of the
CARBOB, the recipient must notify the transterorwhemer
the recipient is a producer or importer for purposes of this
section 95484(a)(1 )(B).
"

2.

Producer or Importer Acquiring CARBGB Becomes the
Regulated Party Unless Specified Conditions Are Met.
Except as provided for in section 95484(a)(1)(B)3., when a
"person who is the regulated party transfers ownership of the
CARBOl3 to a producer or importer, the recipient of
"
ownership of the CARBOB (i.e., the transferee) becomes the

I

- 14-

ADD-14

Case 1:09-cv-02234-LJO-GSA

Document

148-1

Filed 12/22/10

Page 16 of 64

regulated party for it. The transferor must provide the
recipient a product transfer document that prominently states
the information specified in paragraphs a. and b. below, and
the transferor' and recipient must meet the requirements
specified in paragraph c., as set forth below:

\ .

3.

a.

the volume and average carbon intensity of the
transferred CARBOB. For a transferor that is a
regulated party subject to section 95486(b)(2)(A)2.,
the transferor of CARBOB may report as the "average
carbon intensity" on the product transfer document
the total carbon intensity value for CAR BOB as shown
in the Carbon Intensity Lookup Table; and

b.

the recipient is now the requlated party for the
acquired CARBOB and accordingly is responsible for
. meeting the requirements of the LCFS regulation with
respect to the CARBOB=

c.

For purposes of section 95485(a), except"as provided
in paragraph c.iii. of this provision:
i.

the transferor under-a, above must include the
Deficits ~rom."I.1 ' as defined and set forth in
section 95486(b)(2)(A)2.a., in the transferor's
annual credits and deficits balance calculation
set forth in section 95485(a)(2); and

ii.

the recipient under b. above must include
Deficits :.. ' as defined and set forth in section
95486(b)(2)(A)2.a., in the recipient's annual
credits and deficits balance calculation set forth
in section 95485(a)(2).

iii.

Paragraphs c.i and c.lt. above notwithstanding,
the transferor and recipient of CARBOB may,
by the time the ownership is transferred,
specify by written contract which party is
responsible for accounting for the base deficit
and incremental deficit In the annual credits
and deficits balance calculation set forth in
section 95485(a)(2).

Transfer of CARBOB or Gaso/fne to a Producer or
Importer and Retaining Compliance Obligation.
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Section 95484(a)(1 )(B)2. notwithstanding, a regulated party
transferring ownership of CARBOB to a producer or importer
may elect to remain the regulated party and retain the LCFS
compliance obligation for the transferred CARBOB by
providing the recipient at the time of transfer with a product
transfer document that prominently states that the transferor
has elected to remain the regulated party with respect to the
CARBOB.
4.
If Recipient Is Not a Producer or Importer, Regulated
Party Transferring CARBOB Remains Regulated Party
Unless Specified Conditions Are Met. When a person who is
the regulated party for CARBOB transfers ownership of the
CARBOB to a person who is nota producer or importer, the
transferor remains the regulated party unless the conditions
of section 95484(a)(1 )(B)5. are met.
5.
Conditions Under Which a Non-Producer and NonImporter Acquiring Ownership of CARBOB Becomes the
Regulated Party. A person, who is neither a producer nor an
importer and who acquires ownership of CARBOB from the
regulated party, becomes the regulated party for the
CARBOB if, by the time ownership is transferred, thetwo
parties agree by written contract that the person acquiring
ownership accepts the LCFS compliance obligation as the
regulated party. For the transfer of regulated party
obligations to be effective, the transferor must also provide
'the recipient a product transfer document that prominently
states the information specified in paragraphs a. and b.
below, and the transferor and recipient must meet the
requirements specified in paragraph c., as set forth below::
a.

the volume and average carbon intensity of the,
transferred CARBOB. For a transferor that is a
regulated party subject to section 95486(b)(2)(A)2.,
the transferor of CARBOB may report as the "average
carbon intensity" on the product transfer document
the total carbon intensity value for CARBOB as shown
in the Carbon Intensity Lookup Table; and

b.

the recipient is now the regulated party for the
acquired ~ARBOB and accordingly is responsible for
meeting the requirements of the LCFS regulation with
respect to the CARBOB. '

/
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Forpurposes of section 95485(a), exceptas provided
in paragraph c.m. of this provision:
i.

ii.

the transferor under a. above must include the
Deficits f::,..mental ; as defined and set forth in
section 95486(b)(2)(A)2.a., in the transferor's
annual credits and deficits balance calculation
. set forth in section 95485(a)(2); and
the recipient under b. above must include
Deficits
as defined and set forth in section
95486(b)(2)(A)2.a., in the recipient's annual
credits and deficits balance calculation set forth
in section 95485(a)(2).

!.'

iii.

(C)

Paragraphs c.i and c.li. above' notwithstanding,
the transferor and recipient of CARBOB rnay,
by the. time the ownership is transferred,
specify by written contract which party is
responsible for accounting for the base deficit
and incremental deficit In the annual credits
and deficits balance calculation set forth in
section 95485(a)(2).

Effect of Transfer By Regulated Party of Oxygenate to Be Blended
With CARBOB.
1..

Person Acquiring the Oxygenate Becomes the Regulated
Party Unless Specified Conditions Are Met. Except as
provided in section 95484(a)(1 )(C}2., when a person who is
the.requlated party for oxygenate to be blended with
CAR BOB transfers ownership of the oxygenate before it has
been blended with CARBOB, the recipient of ownership of
the oxygenate (Le., the transferee) becomes the regulated
party for it. The transferor must provide the recipient a
product transfer document that prominently states:
a.

the volume and carbon intensity of the transferred
oxygenate; and

b.

the recipient is now the regulated party for the
acquired oxygenate and accordingly is responsible for
meeting the requirements of the LCFS with respect to
the oxygenate.
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Transfer of Oxygenate and Retaining Compliance
Obligation .. Section 95484(a )(1)(C)1. notwithstanding, a
regulated party transferring ownership of oxygenate may
elect to remain the.regulated party and retain the LCFS
compliance obligation for the transferred oxygenate by
providing the recipient at the time of transfer with a product
transfer document that prominently states that the transferor
has elected to remain the regulated party with respect to the
oxygenate.

Effect of Transfer by a Regulated Party of Gasoline to be Blended
With Additional Oxygenate. A person who is the sole regulated
party for a batch of gasoline and is transferring ownership of the
gasoline to another party that will be combining it with additional
oxygenate may transfer his or her obligations as a regulated party if
all of the conditions set forth below are met.
1.

Blending the additional oxygenate into the gasoline is not
prohibited by title 13, California Code of Regulations, section
2262.5(d).
.

2.

By the time ownership is transferred the two parties agree by
written contract that the person acquiring ownership accepts
the LCFS compliance Obligations as a regulated party with
respect to the gasoline.

3.

The transferor provides the recipient a product transfer
document that prominently states the information specified in .
paragraphs a. and b. below, and the transferor and recipient
must meet the requirements specified in paragraph c., as set
forth below:
a.

the volume and average carbon intensity of the
transferred gasoline. For a transferor that is a
regulated party subject to section 95486(b)(2)(A)2.,
the transferor may use the total carbon intensity value
for CARBOB along with the carbon intensity for the
oxygenate, as shown in the Carbon Intensity Lookup
Table, for calculating the "average carbon intensity"
on the product transfer document; and

b.

the recipient is now the regulated party for the
acquired gasoline and accordingly is responsible for
meeting the requirements of the LCFS regulation with
respect to the gasoline.
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For purposes of section 95485(a), except as provided
in paragraph c.iii. of this provision:
L

4.

Filed 12/22/10

the transferor under a. above must include the
Deficits {:,..mental ' as defined and set forth in
. section 95486(b)(2)(A)2.a.,in the transferor's
annual credits and deficits balance calculation
set forth in section 95485(a)(2); and
the recipient under b. above must include
Deficits
as defined and set forth in section
95486(b)(2)(A)2.a., in the recipient's annual
credits and deficits balance calculation set forth
in section 95485(a)(2) .

!s.'

Paragraphs c.i and c.iL above notwithstanding,
the transferor and recipient of CARBOB may,
by the time the ownership is transferred,
specify by written contract which party is
responslble for accounting for the base deficit
and incremental deficit In the annual credits
and deficits balance calculation set forth in
section 95485(a)(2).

The written contract between the parties includes an
agreement that the recipient of the gasoline will be blending
additional oxygenate into the gasoline.
.

Effect of Transfer by a Regulated Party of Oxygenate to be Blended
With Gasoline. Where oxygenate is added to gasoline, the'
regulated party with respect to the oxygenate is initially the
producer or importer of the oxygenate. Transfers of the oxygenate
are subject to section 95484(a)(1 )(C).

Regulated Party for Diesel Fuel and Diesel Fuel Blends.
(A)

Designation of Producers and Importers as Regulated Parties.
1.·

Where Biomass-Based Diesel Is Added to Downstream
Diesel Fuel.
For a diesel fuel blend consisting of diesel fuel and biomassbased diesel added downstream from the California facility
at which the diesel fuel was produced or imported, the
regulated party is initially the following:
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a.

With respect to the diesel fuel, the regulated party is
the producer or importer of the diesel fuel; and

b.

With respect to the biomass-based diesel, the
regulated party is the producer or importer of the
biomass-based diesel.

All Other Diesel Fuels. For any other diesel fuel that does
not fall within section 95484(a)(2)(A)1., the regulated party is
the producer or importerof the diesel fuel.

Effect of Transfer of Diesel Fuel and Diesel Fuel Blends by
. Regulated Party.
1.

Threshold Determination Whether Recipient of Diesel Fuel
or Diesel Fuel Blend is a Producer or Importer. .
Whenever a person who is the requlated party for diesel fuel
or a diesel fuel blend transfers ownership before it has been
transferred from its final distribution facility, the reclplent
must notify the transferor whether the recipient is a producer
or importer for purposes of this section 95484(a)(2)(8).

2.

Producer or Importer Acquiring Diesel Fuel or Diesel Fuel
Blend Becomes the Regulated Party Unless Specified
Conditions Are Met. Except as provided for in section
95484(a)(2)(8)3., when a person who is the regulated party
for diesel fuel or a diesel fuel blend transfers· ownership to a
producer or importer before it has been transferred from its
final distribution facility, the recipient of ownership of the
diesel fuel or diesel fuel blend (i.e., the transferee) becomes
the regulated party for it. The transferor must provide the
recipient a product transfer document that prominently states
the information specitieo in paragraphs a. and b. below, and
the transferor and recipient must meet the requirements
specified in paragraph c., as set fort~ below: .
a.

the volume and average carbon intensity of the
transferred diesel fuel or diesel fuel blend. For a .
transferor that is a regulated party subject to section
95486(b)(2)(A)2., the transferor of diesel fuel or diesel
fuel blend may report as the "average carbon
intensity" on the product transfer document the total
carbon intensity value for "diesel" (ULSD) as shown in
the Carbon Intensity Lookup Table; and
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For purposes of section 95485(a), except as provided
in paragraph c.iii. of this provision: .
.

a.

i.

the transferor under
above must include the
Deficits ;':;,..menlol ' as defined and set forth in
section 95486(b)(2)(A)2.a., in the transferor's
annual credlts and deficits balance calculation
set forth in section 95485(a)(2); and

ii.

the recipient under b. above must include
Deficits :~. ' as defined and set forth in section
95486(b)(2)(A)2.a., in the recipient's annual
credits and deficits balance calculation set forth
in section 95485(a)(2).

iii.

Paragraphs c.i and c.ll. above notwithstanding,
the transferor and recipient of diesel fuel or
diesel fuel blend may, by the time the
ownership is transferred, specify by written
contract which party is responsible for .
accounting for the base deficit and incremental
deficit In the annual credits and deficits
balance calculation set forth in section
95485(a)(2).

i·

I

Page 22 of 64

the recipient is now the regulated party for the
acquired diesel fuel or diesel fuel blend and .
accordingly is responsible for meeting the
requirements of the LCFS regulation with respect to it.

i

!
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3..

Transfer of Diesel Fuel or Diesel Fuel Blend to a Producer or
Importer and Retaining Compliance 0bligation. Section
95484(a)(2)(8)2. notwithstanding, a regulated party
.
transferring ownership of diesel fuel or diesel fuel blend to a
producer or importer may elect to remain the regulated party
and retain the LCFS compliance obligation for the
transferred diesel fuel or diesel fuel blend by providing the
recipient at the time of transfer with a product transfer
document that prominently states that the transferor has
elected to remain the regulated party with respect to the
diesel fuel or diesel fuel blend.

4.

If Recipient Is Not a Producer or Importer, Regulated Party
Transferring Diesel Fuel or Diesel Fuel Blend Remains
Regulated Party Unless Specified Conditions Are Met.
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When a person who is the regulated party for diesel fuel or a
diesel fuel blend transfers ownership of the diesel fuel or
diesel fuel blend to a person who is not a producer or
importer, the transferor remains the regulated party unless
the conditions of section 95484(a)(2)(B)5. are met.
5.

Conditions Under Which a Non-Producer and Non-Importer
Acquiring Ownership of Diesel Fuel or Diesel Fuel Blend
Becomes the Regulated Party. A person, who is neither a
producer nor an importer and who acquires ownership of
diesel fuel or a diesel fuel blend from the regulated party, .
becomes the regulated party for the diesel fuel or diesel fuel
blend it,"by the time ownership ,is transferred, the two parties
agree by written contract that the person acquiring
ownership accepts the LCFS compliance obligation as the
regulated party. For the transfer of regulated party
obligations to be effective, the transferor must also provide
the recipient a product transfer document that prominently
states the information specified in paragraphs a. and b.
. below, and the transferor and recipient must meet the
requirements specified in paragraph c., as set forth below:'
a.

the volume and average carbon intensity of the
transferred diesel fuel or diesel fuel blend. For a
. transferor that is a regulated party subject to section
95486(b)(2)(A)2., the transferorof diesel fuel or diesel
fuel blend may report as the "average carbon
intensity" on the product transfer document the total
carbon intensity value for "diesel" (ULSD) as shown in
the Carbon Intensity Lookup Table; and

b.

the recipient is now the regulated party for the
acquired diesel fuel or diesel fuel blend and
-accordlnqly is responsible for meeting the
requirements of the LCFS regulation with respect to
the diesel fuel or diesel fuel blend.

c.

For purposes of section 95485(a), except as provided
in paragraph c.iii. of this provision:
i.

the transferor under a. above must include the
Deficits ;';>=__ ,01' as defined and set forth in
section 95486(b)(2)(A)2.a., in the transferor's
annual credits and deficits balance calculation
set forth in section 95485(a)(2); and
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ii.

the recipient under b. above must include
Deficits :.. ' as defined and set forth in section
95486(b)(2)(A)2.a., in the recipient's annual
credits and deficits balance calculation set forth
. in section 95485(a)(2).

iii.

Paragraphs c.i and c.lt. above notwithstanding,
the transferor and recipient of diesel fuel or
diesel fuel blend may, by the time the
ownership is transferred, specify by written
contract which party is responsible for
. accounting for the base deficit and incremental
deficit In the annual credits and deficits
balance calculation set forth in 'section
95485(a)(2).

Effect of Transfer By Regulated Party of Biomass-Based Diesel to
Be Blended With Diesel Fuel ..
1.

Person Acquiring the Biomass-Based Diesel Becomes the
Regulated Party Unless Specified Conditions Are Met.
Except as provided in section 95484(a)(2)(C)2., when a
person who is the regulated party for biomass-based diesel
to be blended with diesel fuel transfers ownership of the
biomass-based diesel before it has been blended with diesel
fuel, the recipient of ownership of the biomass-based diesel
(i.e., the transferee) becomes the regulated party for it. The
transferor must provide the recipient a product transfer .
document that prominently states:
.

2.

a.

the volume and carbon intensity of the transferred
biomass-based diesel; and

b.

the recipient is now the regulated party for the
acquired biomass-based diesel and accordingly is
responsible for meeting the requirements of the LCFS
with respect to the biomass-based diesel.

Transfer of Biomass-Based Diesel and Retaining
Compliance Obligation.
.
Section 95484(a)(2)(C)1. notwithstanding, the transferor may
elect to remain the regulated party and retain the LCFS
compliance obligation for the transferred biomass-based
diesel by providing the recipient at the time of transfer with a
product transfer document that prominently states that the
- 23-
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transferor has elected to remain the regulated party with
respect to the biomass-based diesel.
(3)

(4)

Regulated Party For Liquid Alternative Fuels Not Blended With Gasoline Or
Diesel Fuel. For a liquid alternative fuel, including but not limited to neat
denatured ethanol and neat.biomass-based diesel, that is not blended with
gasoline or diesel fuel, or with any other petroleum-derived fuel, the
regulated party is the producer or importer of the liquid alternative fuel.
. Regulated Party For Blends Of Liquid Alternative Fuels And Gasoline Or
Diesel Fuel. .
(A)

(B)

Designation of producers and Importers as regulated parties. For a
transportation fuel that is a blend of liquid alternative fuel and
gasoline or diesel fuel - but that does not itself constitute gasoline or
diesel fuel - the regulated party is the following:
(1)

With respect to the alternative fuel component, the regulated
party is the person who produced the liquid alternative fuel in
California or imported it into California; and

(2)

With respect to the gasoline or diesel fuel component, the
regulated party is the person who produced the gasoline or
diesel fuel in California or imported it into California.
.

Transfer Of A Blend Of Liquid Alternative Fuel And Gasoline Or
Diesel Fuel And Compliance Obligation. Except as provided for in
section 95484(a)(4)(C), on each occasion that a person transfers
ownership of fuel that falls within section 95484(a)(4) ("alternative
liquid fuel blend") before it has been transferred from its final
distribution facility, the recipient of ownership of such an alternative
liquid fuel blend (i.e., the transferee) becomes the regulated party
for that alternative liquid fuel blend. The transferor shall provide the
recipient a product transfer document that prominently states:
1.

2.

(C)

the volume and average carbon intensity of the transferred
alternative liquid fuel blend; and
.
the recipient is now the regulated party for the acquired
alternative liquid fuel blend and accordingly is responsible for
meeting the requirements of the LCFS regulation with
. respect to the alternative liquid fuel blend.
.

Transfer Of A Blend Of Liquid Alternative Fuel And Gasoline Or
Diesel Fuel And Retaining Compliance Obligation. Section
95484(a)(4)(B) notwithstanding, the transferor may elect to remain
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the regulated party and retain the LCFS compliance obligatiqn for
the transferred alternati've liquid fuel blend by written contract with
the recipient. The transferor shall provide the recipient with a
product transfer document that·identifies the volume and average
carbon intensity of the transferred altemative liquid fuel blend.
(5)

Regulated Parties. for Natural Gas (Including eNG, LNG, and Biogas).

(A)

Designation of Regulated Parties for Fossil eNG and Biogas
eNG.
1.

Where Biogas eNG. is Added to Fossil eNG.
For fuel consisting of a fossil CNG and biogas CNG blend,
the regulated party is initially the following:

2.

I

(8)

a.

With respect to the fossil CNG, the regulated party is
the person that owns the natural gas fueling
equipment at the facility at which the fossil CNG and
biogas CNG blend is dispensed to motor vehicles for
their transportation use; and

b.

With respect to the biogas CNG, the regulated party is
the producer or importer of the biogas CNG.

Where No Biogas eNG is Added to Fossil eNG .. For fuel
consisting solely of fossil CNG, the regulated party is the
person that owns the natural gas fueling equipment at the
facility at which the fossil CNG is dispensed to motor
vehicles for their transportation use.

Designation of Regulated Parties for Fossil LNG and Biogas LNG.
1.

Where Biogas LNG is Added to Fossil LNG.
For a fuel consisting of a fossil LNG and biogas LNG blend,
the regulated party is initially the following:
a.

With respect to the fossil LNG, the regulated party is
the person that owns the fossil LNG when it is
transferred to the facility at which the liquefied blend
is dispensed to motor vehicles for their transportation
use; and

b.

With respect to the biogas, the regulated party is the
producer or importer of the biogas LNG.
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Where No Biogas LNG is Added to Fossil LNG. For fuel
consisting solely of fossil LNG, the regulated party is initially.
the person that owns the fossil LNG when it is transferred to
the facility at which the fossil LNG is dispensed to motor
vehicles for their transportation use.

Designation of Regulated Party for.Biogas CNG or Biogas LNG
Supplied Directly to Vehicles for Transportation Use. For fuel
consisting solely of biogas CNG or biogas LNG that is produced in
California and supplied directly to vehicles in California for their
transportation use without first being blended into fossil CNG or
fossil LNG. the regulated party is initially the producer of the biogas
GNG or biogas LNG.
Effect of Transfer of Fuel by Regulated Party.

1.

Transferor Remains Regulated Party Unless Conditions Are
Met. .
When a person who is the regulated party for a fuel specified
in section 95484(a)(5)(A), (8), or (C) transfers ownership of
the fuel, the transferor remains the regulated party unless
the conditions of section 95484(a)(5)(D)2. are met.

2.

i
\
i

I

Conditio'ns Under Which a Person Acquiring Ownership of a
Fuel Becomes the Regulated Party. Section
95484(a)(5)(0)1. notwithstanding, a person acquiring
ownership of a fuel specified in section 95484(a)(5)(A), (8),
or.(C) from the regulated party becomes the regulated party
for that fuel if, by the time ownership is transferred, the two
parties agree by written contract that the person acquiring
ownership accepts the LCFS compliance Obligation as the
regulated party. For the transfer of regulated party
obligations to be effective, the transferor must also provide
the recipient a product transfer document that prominently
states: .
.
a.

the volume and average carbon intensity of the
transferred fuel; and

b.

the recipient is now the regulated party for the
acquired fuel and accordingly is responsible for
meeting the requirements of the LCFS regulation with
respect to the acquired fuel.

- 26-

ADD-26

Case 1:09-cv-02234-LJO-GSA

(6)

(7)

Document 148-1

Filed 12/22/10

Page 28 of 64

Regulated Parties for Electricity. For electricity used as a transportation
fuel, the regulated party is determined in the order specified below:
(A)

The load-serving entity or other provider of electricity services,
unless section 95484(a)(6)(8), (C), or (0) below applies. "Loadserving entity" has the same meaning specified in Public Utilities
Code (PUC) section 380. "Provider of electricity services" means a
local publicly-owned utility, retail seller (as defined in PUC section
399.12(g», or any other person that supplies electricity to the
vehicle charging equipment;

(8)

The electricity services supplier, where "electricity services
supplier" means any person or entity that provides bundled
charging infrastructure and other electric transportation services
and provides access to vehicle charging under contract with the
vehicle owner or operator;

(C)

The owner and operator of the electric-charging equipment,
provided there is a contract between the charging equipment
owner-operator and the provider of electricity services specifying
that the charging equipment owner-operator is the regulated party;

(0)'

The owner of a home with electric vehicle-charging equipment,
provided there is a contract between the homeowner and provider
of electricity services specifying that the homeowner may acquire
credits.

Regulated Parties for Hydrogen Or A Hydrogen Blend.
(A)

Designation of Regulated Party at Time Finished Fuel is Created.
For a volume of finished fuel consisting of hydrogen or a blend of
hydrogen and another fuel ("finished hydrogen fuel"), the regulated
party is initially the person who owns the finished hydrogen fuel at
the time the blendstocks are blended to make the finished
.
hydrogen fuel.

(8) ,

Transfer of Ownership and Retaining Compliance Obligation.
Except as provided for in section 95484(a)(7)(C), when a person
who is the regulated party transfers ownership of a finished
hydrogen fuel to another person, the transferor remains the
regulated party.

(C)

Conditions Under Which a Person Acquiring Ownership of Finished
Hydrogen Fuel Becomes the Regulated Party. Section
95484(a)(7)(8) notwithstanding, a person who acquires ownership
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of finished hydrogen fuel becomes the regulated party for the fuel if,
by the time ownership is transferred, the two parties (transferor and
recipient) agree by written contract that the person acquiring
ownership accepts the LCFS compliance obligation as the
regulated party. For the transfer of regulated party obligations' to be
effective, the transferor must also provide the recipient a product
transfer document that prominently states:

(b)

1.

the volume and average carbon intensity of the transferred
finished hydrogen fuel; and

2.

the recipient is now the regulated party for the acquired
finished hydrogen fuel and accordingly is responsible for
meeting the requirements of the LCFS regulation with
respect to the acquired flnished hydrogen fuel.

Calculation of Credit Balance.
(1)

Compliance Period. Beginning in 2011 and every year thereafter, the
compliance period is January 1 through December 31 of each year.

(2)

Calculation of Credit Balance at the End of A Compliance Period.
A regulated party must calculate the credit balance at the end of a
compliance period as follows:

= Credits?"

+ CreditsCarriedOv'e,: + Credits Acquired
So1cl
+ Deficits?" - Credits
- Credits Exported- Credits Retired
Creditlialance

where:
CreditsGen
is the total credits generated pursuant to section 95485(a) for
the current compliance period;
.
CreditsCorri.dOver is the credits or deficits carried over from the previous
compliance period;
Credits Acquired is the credits purchased or otherwise acquired in the current
compliance period;
Deficits?" is the total deficits generated pursuant to section 95485(a) for
the current compliance period;
Credits Sold is the credits sold or otherwise transferred in the current
compliance period;
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Credits Exported is the credits exported to programs outside the LCFS for the
current compliance period; and
Credits RetIred is the credits retired within the LCFS for the current
compliance period.
(3)

Deficit Carryover. A regulated party with a negative credit balance in a
compliance period may carry over the deficit to the next compliance
period, without penalty, if both the following conditions are met:
(A)

the regulated party has a credit balance greater than or equal to
zero in the previous compliance period; and

(B)

the sum of the magnitude of CreditsGen,

CreditsCarriedOver , and

Credits Acquiredis greater than or equal to 90 'percent of the sum of the
magnitude of Deficits?"; Credits Sold, Credits Exported, Credits Retired and
for the current compliance period.
(4)

Deficit Reconciliation.
(A)

A regulated party that meets the conditions of deficit carryover, as
specified in section 95481 (b)(3), must eliminate any deflclt
.
generated in a given compliance period by the end of the next
compliance period. A deficit may be eliminated only by retirement
of an equal amount of retained credits (CreditscarrledOver),
by
purchase of an equal amount of credits from another regulated
party, or by any combination of these two methods.

(B)

If the conditions of deficit carryover as specified in section
95481 (b)(3) are not met, a regulated party must eliminate any
deficit generated in a given compliance period by the end of the
'next compliance period. A deficit may be eliminated only by
retirement of an equal amount of retained credits (CreditsCorrledOver),
by purchase of an equal amount of credits from another regulated
party, or by any combination of these two methods. In addition, the
regulated party is subject to penalties to the extent permitted under
State law.

(C)

A regulated party that is reconciling in the current compliance period
a deficit from the previous compliance period under (A) or (B) above
remains responsible for meeting the LCFS regulation requirements
during the current compliance period.
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Reporting Requirements.
(1)

Reporting Frequency. A regulated party must submit to the Executive
Officer quarterly progress reports and annual compliance reports, as
specified in sections 95484(c)(3) and 95484(c)(4). The reporting
frequencies for these reports are set forth below:
(A)

(B)

(2)

Quarterly Progress Reports For All Regulated Parties. Beginning
. 2010 and each year thereafter, a regulated party must submit
.quarterly progress reports to the Executive Officer by:
1.

May 31st - for the first calendar quarter covering January
through March;

2.

August 31 st - for the second calendar quarter covering April
through June;
,

3.

November 30th - for the third calendar quarter covering July
through september: and

4.

February 28th (29th in a leap year) - for the fourth calendar
quarter covering October through December.

Annual Compliance Reports. By April 30th of 2011 i a regulated
party must submit an annual report for calendar year 2010. By
April 30th of 2012 and each year thereafter, a regulated party must
provide an annual compliance report for the prior calendar year.

. How To Report. A regulated party must submit an annual compliance and
quarterly progress report by using an interactive, secured internet webbased form.
The regulated party is solely responsible for ensuring that the Executive
Officer receives its progress and compliancereports by the dates
specified in section 95484(c)(1). The Executive Officer shall not be
responsible for failure of electronically submitted reports to be transmitted
to the Executive Officer. The report must contain a statement attesting to
the report's accuracy and validity. The Executive Officer shall not deem
an electronically submitted report to be valid unless the report is
accompanied by a digital signature that meets the requirements of title 2, .
California Code of Regulations, section 22000 at seq.

(3)

General and Specific Reporting Requirements for Quarterly Progress
Reports. For each of its transportation fuels, a regulated party must
submit a .quarterly progress report that contains the information specified
in Table 3 and meets the additional specific requirements set forth below:
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Specific Quarterly Reporting Requirements (Except As Otherwise
Noted) for Gasoline and Diesel Fuel.

I,

I

1.

For each transfer of gasoline or diesel fuel that results
in a transfer of the compliance obligation or retention of the ,
compliance obligation by written contract, the regulated
party must provide to the Executive Officer, within 10
business days of a request, the product transfer document
containing the information identified in section
95484(a)(1 )(B), (a)(1 )(C). (a)(1 )(D), (a)(2)(B), (a)(2)(C),
(a)(4)(B), (a)(4)(C), (a)(5)(D), or (a)(7)(C), whichever applies.

2.

The carbon intensity value of each blend stock determined
pursuant to section 95486.

'3.

The volume of each blendstock (in gal) per compliance
period. For purposes of this provision only, the regulated
party may report the total volume of each blendstock
aggregated for each distinct carbon intensity value (e.g., X
gallons of blendstock with A gC02e/MJ, Y gallons of
blend stock with B gC02e/MJ, etc.). Further, if the regulated
party is subject to section 95486(b )(2)(A)2. for fuel or
blend stock derived from high carbon-intensity crude oil
(HCICO), requtated party must report the E~co per
compliance period, where E~co

is defined in section

95486(b)(2)(A)2.a.
4.

(B)

All Renewable Identification Numbers (RINs) that are retired
for facilities in California.

Specific Quarterly Reporting Requirements for Natural Gas
(including eNG, LNG, and 8iogas). For each private access,
public access, or home fueling facility to which the regulated party
supplies CNG, LNG or biogas as a transportation fuel:
1.

For CNG, the regulated party must report the amount of fuel
dispensed (in set) per compliance period for all Iight/mediumduty vehicles (LDV & MDV) and heavy-duty vehicles (HDV).
For LNG, the regulated party must report the amount of fuel
dispensed (in gal) per compliance period for all LDV & MDV '
and HDV;

2.

EXgept as provided for in section 95484(c)(3)(B)3;, the
regulated party must report the amount of fuel dispensed
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based on the use of separate fuel dispenser meters at each
fuel dispenser;·
3.

4.

(C)

. In lieu of using separate meters at each fuel dispenser, the
regulated party may report the amount of fuel dispensed at
each facility using any other method that the regulated party
demonstrates to the Executive Officer's satisfaction as being
equivalent to or better than the use of separate fuel meters
at each fuel dispenser in each fueling facility;
The carbon intensity value of the CNG, LNG, or biogas
determined pursuant to section 95486.

Specific Quarterly Reporting Requirements for Electricity. For
electricity used asa transportation fuel, a regulated party must also
submit the following:
1.

For residential charging stations, the total electricity
dispensed (in kWh) to all vehicles at each residence based
on direct metering, which distlnquishes electricity delivered
.for transportation use. Before January 1, 2015, "based on
direct metering" means either:
.
a.

the use of direct meteri.ng (also called sUbmetering) to
measure the electricity directly dispensed to all
vehicles at each residential Charging station; or .

b.

for households and residences only where direct
metering has not been installed, the regUlated party
may report the total electricity dispensed at each
residential charging station using another method that
the regUlated party demonstrates to the Executive
Officer's satisfaction is substantially similar to the use
of direct metering under section (c)(3)(C)1.a ..

Effective January 1, 2015, "based on direct metering" means
only the use of direct metering as specified in section
(c)(3)(C)1.a. above;
2.

For each public access charging facility, the amount of
electricity dispensed (in kW-hr);

3.

For each fleet charging facility, the amount of fuel dispensed
(in kW-hr).
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The carbon intensity value of the electricity determined
pursuant to section 95486.

Specific Quarterly Reporting Requirements for Hydrogen or a
Hydrogen Blend. For hydrogen or a hydrogen blend used as a
transportation fuel, a regulated party must also submit the following:
1.

For each private access fueling facility, the amount of fuel
dispensed (in kg) by vehicle weight category: LOV & MOV
and HOV.

2.

For each public access filling station, the amount of fuel
dispensed (in kg) by vehicle weight category: LOV & MOV
and HDV.
.

3.

The carbon intensity value of the hydrogen or the
blendstocks used to produce the hydrogen blend determined
pursuant to section 95486.

General and Specific Reporting Requirements for Annual Compliance
Reports. A regulated party must submit an annual compliance report that
meets, at minimum, the general and specific requirements specified in
section 95484(c)(3) above and the additional requirements set forth below:
(A)

A regulated party must report the following:
1.

The total credits and deficits generated by the regulated
party in the current compliance period, calculated as per
equations in section 95485(a);

?

Any credits carried over from the previous compliance
period;
,

3.

Any deficits carried over from the previous compliance
period;

4.

The·total credits acquired from another party and identify the
party from whom the credits were acquired;

5.

The total credits sold or otherwise transferred and identify
each party to whom those credits were transferred;

6.

The total credits retired within the LCFS; and

7.

The total credits exported to programs 'outside the LCFS.
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Significant Figures. The regulated party must report the following
quantities as specified below:
(A)

carbon intensity, expressed to the same number of significant
figures as shown in the carbon intensity lookup table (Method 1);

(8)

credits, expressed to the nearest whole metric ton C02 equivalent;

(C)

fuel volume, expressed as follows:
1.

a fuel volume greater than 1 .million gasoline gallon
equivalent (gge) must be expressed to the nearest
10,000 gge;

2.

a fuel volume between 100,000 gge and 1 million gge,
inclusive, must be expressed to the nearest 1,000 gge;

3.

a fuel volume between 10,000 gge and 99,999 gge,
inclusive, must be expressed to the nearest 100 gge; and

4.

a fuel volume less than 9,999 gge must be expressed to the
nearest 10 9ge.

(D)

any other quantity not specified in section 95484(c)(5)(A) to
95484(c)(5)(C) must be expressed to the nearest whole unit
applicable for that quantity.

(E)

Rounding Intermediate Calculated Values. A regulated party must
use one of the following procedures for rounding intermediate
calculated values for fuel quantity dispensed, blended, or sold in
California; calculated carbon ihtensity values; calculated LCFS
credits and deficits; and any other.calculated or measured quantity
required to be used, recorded, maintained, provided, or reported for
the purpose determining a reported value under the LCFS
regulation (17 CCR section 95480 et seq.):
1.

ASTM E 29-08 (October 1, 2008). Standard Practice for
Using Significant Digits in Test Data to Determine
Conformance with Specifications, which is incorporated
herein by reference; or

2.

Any other practice that the regulated party has demonstrated
to the Executive Officer's written satisfaction provides
equivalent or better results as compared with the method
specified in subsection 95484(c)(5)(E)1. above.
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Table 3. Summary Checklist of Quarterly and Annual Reporting Requirements
forLCFS Transportation Fuels.
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Recordkeeping and Auditing.
(1)

(2)

A regulated party must retain allot the following records for at least
3 years and must provide such records within 20 days of a written request
received from the Executive Officer or his/her designee before expiration
of the period 'during which the records are required to be retained:
(A)

product transfer documents;

(B)

copies of all data and reports submitted to the Executive Officer;

(C)

records related to each fuel transaction; and

(D)

records used for compliance 'or credit calculations.

Evidence of Physical Pathway. A regulated party may not generate
credits pursuant to section 95485 unless it has demonstrated or provided '
a demonstration to the Executive Officer that a physical pathway exists,
for each of the transportation fuels and blendstocks for which it is
responsible under the LCFS regulation, and that each physical pathway
has been approved by the Executive Officer pursuant to this section
95484(d)(2). For purposes of this provision, "demonstrated" and
"demonstration" includes any combination of either (i) a showing by the
regulated party using its own documentation; or (ii) a showing by the
regulated party that incorporates by reference documentation voluntarily
submitted by another regulated party or a non-requlated party fuel
producer, provided the documentation applies to and accurately
represents the regulated party's transportation fuelor blendstock;
"Physical pathway" means the applicable combination of actual fuel
delivery methods, such as truck routes, rail lines, gas/liquid pipelines,
electricity transmission lines, and any other fuel distribution methods,
through which the regulated party reasonably expects the fuel to be
transported under contract from the entity that generated or produced the
fuel, to any intermediate entities, and ending at the fuel blender, producer,
importer, or providerin California.
,The Executive Officer shall not approve a physical pathway demonstration
unless the demonstration meets the following requirements:
(A)

Initial Demonstration of Delivery Methods. The regulated party
must provide an initial demonstration of the delivery methods
comprising the physical pathway for each of the regulated party's,
fuels. The initial demonstration must include documentation in
sufficient detail for the Executive Officer to verify the existence of
the physical pathway's delivery methods.
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The documentation
must include a map(s) that shows the truck/rail
lines or routes, pipelines, transmission
lines, and other delivery
methods (segments) that, together, comprise the physical pathway.
If more than one company is involved in the delivery, each segment
on the map must be linked to a specific company that is expected
to transport the fuel through each segment of the physical pathway.
The regulated party must provide the contact information for each
such company, including the contact name, mailing address, phone
number, and company name;
(B)

Initial Demonstration of Fuel Introduced Into the Physical Pathway.
For each blendstock or alternative fuel for which LCFS credit is
being claimed, the regulated party must provide evidence showing
. that a specific volume of that blendstock or fuel was introduced by
its provider into the physical pathway identified in section
.
95484(d)(2)(A).
The evidence may include, but is not limited to, a
written purchase contract or transfer document for the volume of
blendstock or alternative fuel that was introduced or otherwise
delivered into the physical pathway.

(C)

Initial Demonstration of Fuel Removed From the Physical Pathway.
For each specific volume of blendstock or alternative fuel identified
in section 95484(d)(2)(B),
the regulated party must provide
evidence showing that the same volume of blend stock or fuel was
removed from the physical pathway in California by the regulated
party and provided for transportation
use in California.
The
evidence may include, but is not limited to, a written sales contract
or transfer document for the volume of blendstock or alternative fuel
that was removed from or otherwise extracted out of the physical
pathway in California.

(D)

Subsequent Demonstration of Physical Pathway. Once the
Executive Officer has approved the initial demonstrations
specified
in section 95484(d)(2)(A) through (C), the regulated party does not
need to resubmit the demonstrations
for Executive Officer approval
in any subsequent year, unless there is a material change to any of
the information submitted under section 95484(d)(2)(A)
through (C).
"Material change" means any change to the initially submitted
information involving a change in the basic mode of transport for
the fuel. .For example, if an approved pathway using rail transport
is changed to add to or replace the rail with truck or ship transport,
that change would be deemed a material change.
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If there is a material change to an approved physical pathway, the
regulated party must notify the Executive Officer in writing within
30 business days after the material change has occurred, and the
approved physical pathway shall become invalid 30 business days
after the material change has occurred. A regulated party that
wishes to generate credits after an approved physical pathway has
become invalid must submit for Executive Officerapproval a new
initial demonstrations, pursuant to section 95484(d)(2)(A) through
(C), which includes the material change(s) to the physical pathway.
(E)

Submittal and Review of and Final Action on Submitted
Demonstrations

.

1.

The regulated party may not receive credit for any fuel or
blendstock until the Executive Officer has approved the
regulated party's submitted physical-pathway demonstration
pursuant to section 95484(d)(2)(A) through (C). Upon
receiving Executive Officer approval of.a physical pathway, .
the regulated party may claim LCFS credits based on that
pathway that are calculated retroactive to the date when the
regulated party's use of the pathway began but no earlier
than January 1, 2011 .:

2.

Within 15 business days-of receipt of a physical pathway
demonstration, the Executive Officer shall determine if the
physical pathway demonstration is complete and notify the
regulated party accordingly. If incomplete, the Executive
Officer shall notify the regulated party and identify the .
information needed to complete the demonstrations
identified in section 95484(d)(2)(A) through (C). Once the
Executive Officer deems the demonstrations to be complete,
the Executive Officer shall, within 15 business days, take
final action to either approve or disapprove a physical
pathway demonstration and notify the regulated party of the
final action.

(3)

Data Verification. All data and calculations submitted by a regulated party
for demonstrating compliance or claiming credit are subject to verification
by the' Executive Officer or a third party approved by the Executive Officer.

(4)

Access To Facility And Data. Pursuant to H&S section 41510, if
necessary under the circumstances, after obtaining a warrant, the
Executive Officer has the right of entry to any premises owned, operated,
used, leased, or rented by an owner or operator of a facility in order to
inspect and copy records relevant to the determination of compliance.
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The Executive Officer shall post on the ARB's website at
http://www.arb.ca.gov/fuels/lcfs/lcfs.htm
the names and contact
information for each regulated party and non-regulated party fuel producer
that has obtained Executive Officer approval of its physical pathway
demonstration; the transportation fuels and blendstocks covered by such
Executive Officer approval; and details of the approved physical pathways
disclosed in accordance with 17 CCR§§ 91000 - 91022 and the
California Public Records Act (Government Code section 6250 et seq.).

Violations and Penalties.
(1)

(2)

(3)

Pursuant to H&S section 38580 (part of the California Global Warming
Solutions Act of 2006), any violation of the provisions of the LCFS
regulation (title 17, CCR, § 95480 et seq.) may be enjoined pursuantto
H&S section 41513, and the violation is subject to those penalties set forth
in Article 3 (commencing with § 42400) of Chapter 4 of Part 4 of, and
Chapter 1.5 (commencing with § 43025) of Part 5 of, Division 26.
,Pursuant to H&S section 38580, any violation of the provisions of the
LCFS regulation shall be deemed to result in an emission of an air
contaminant for the purposes of the penalty provisions of Article 3
(commencing with § 42400) of Chapter 4 of Part 4 of, and Chapter 1.5
(commencing with § 43025) of Part 5 of, Division 26.
Any violation of the provisions' of the LCFS regulation shall be subject to'
all other penalties and remedies permitted under State law.

NOTE: Authority cited: Sections 3851,0, 38560, 38560.5, 38571, 38580, 39600, 39601, 41510, 41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 411,121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501, 38510, 38560, 38560.5,
38571,38580,39000,39001,39002,39003,39515,
39516, 41510, 41511, Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14 Cal.3rd 411,121 Cal.Rptr.
249 (1975).
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Section 95485. LCFS Credits and Deficits
(a)

Calculation of Credits and Deficits Generated. A regulated party must calculate
the amount of credits and deficits generated in a compliance period for an LCFS
fuel using the methods specified below in section 95485(a)(1) through (3). The
total credits and deficits generat~d are used in determining the overall credit
balance for a compliance period, pursuant to section 95484(b). All credits and
deficits are denominated in units of metric tons (MT) of carbon dioxide
equivalent.
(1)

All LCFS fuel.quantlties used for credit calculation must be in energy units
of megajoules (MJ).
Fuel quantities denominated in other units, such as those shown in
Table 4, must be converted to MJ by multiplying by the corresponding
energy density':
Table 4. Energy Densities of LCFS Fuels and Blendstocks.

(2)

The total credits and deficits generated by a regulated party in a
compliance period must be calculated as follows:

Credits G•• (M!') =

n

I

.

CreditsfSOline +

n

I

Credits;'''·'

I

DeficitsGen (M!') =

n

I

n

Deficitsr,oline +

I

Deficits;;"·!

I

where:

1 Energy density factors are based on the lower heating values of fuels in CA-GREET
conversion of 1055 J/Btu.

using BTU to MJ
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CreditsOen represents the total credits (a zero or positive value), in units of
metric tons ("MT"), for all fuels and blendstocks determined from the
credits generated under either or both of the gasoline and diesel fuel
average carbon intensity requirements;

. DeficitsOen represents the total deficits (a negative value), in units of metric
tons ("MT"), for all fuels and blendstocks determined from the deficits
generated under either or both of the gasoline and diesel fuel average
carbon intensity requirements;
i is the finished fuel or blendstock index; and

n is the total number of finished fuels and blendstocks provided by a
regulated party in a compliance period.
(3)

LCFS credits or deficits for each fuel or blendstock supplied by a regulated
party must be calculated according to the following equations:

(A)

CreditstD

/

Deficits;W eMF)

= (CI;;;n do'"-

CI!r:wrl.d)xE~~/acedxC

where:

Credits~ / Deficits~ (MT) is either the amount of LCFS credits
generated (a zero or positive value), or deficits incurred (a negative
value), in metric tons, by a fuel or blendstock under the average
carbon intensity requirement for gasoline (XD="gasoline") or diesel
(XD="diesel");
,
CI~ndord is the average carbon intensity requirement of either
gasoline (XD= "gasoline:') or diesel fuel (XD= "diesel") for a given
year as provided in section 95482 (b) and (c), respectively;

CI!r:wrledis the adjusted carbon intensity value of a fuel or
blendstock, in gC02E/MJ, calculated pursuant to section
95485(a)(3)(B);

E:~/oced is the total amount of gasoline (XD="gasoline") or diesel
(XD="diesel") fuel energy displaced, in MJ, by the use of an
alternative fuel, calculated pursuant to section 95485(a)(3)(C); and
C is a factor used to convert credits to units of metric tons from
gC02E and has the value of:
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(8)
where:

Cl, is the carbon intensity of the fuel or blendstock, measured in
. gC02E/MJ, determined by a California-modified GREET pathway
or a custom pathway and incorporates a land use modifier (if
applicable); and
EERXD is the dimensionless Energy Economy Ratio (EER) relative
to gasoline (XO="gasoline") or diesel fuel (XO= "diesel") as listed in
Table 5. For a vehicle-fuel combination not listed in Table 5,
EERXD=1 must be used.
.

where:

E/ is the energy of the fuel or blendstock, in MJ , determined from
the energy density conversion factors in Table 4.
'v
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EERValues
Relativeto Gasoline

C3asoline (incl. EE5andE1 0)
or

E65 (and othersfhanol
blends

1.0

CNG /ICEV
Electrjcit

IBEV,

or PHEV

3,0

=

(BEV
battery electric vehicle, PHEV=plug-in
internal combustion engine.vehicle)

1.9

H2/FCV

2.3

H2/FCV

hybrid electric vehicle, FeV ::: fuel cell vehicle, ICEV =

(b)

Credit Generation Frequency. Beginning 2011 and every year afterwards, a
regulated party may generate credits quarterly ..

(c)

Credit Acquisition, Banking, Borrowing, and Trading.
(1)

(2)

A regulated party may: .
(A)

retain LCFS credits without expiration for use within the LCFS
market;

(B)

acquire or transfer LCFS credits. A third-party entity, which is not a
regulated party or acting on behalf of a regulated party, may not
purchase, sell, or trade LCFS credits, except as otherwise specified
in (C) below; and

(C)

export credits for compliance with other greenhouse gas reduction .
initiatives including, but not limited to, programs established
pursuant to AB 32 (Nunez, 8tats.2006, ch. 488), subject to the
authorities and requirements of those programs.

A regulated party may not:
(A)

use credits in the LCFS program that are generated outside the
LCF8 program, including, but not limited to, credits generated in
other AB 32 programs.
.
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(B)

borrow or use credits from anticipated future carbon intensity
reductions.

(C)

generate LCFS credits from fuels exempted from the LCFS under
section 95480.1 (d) or are otherwise not one of the transportation
fuels specified in section 95480.1 (a).

Nature of Credits. LCFS credits shall not constitute instruments, securities, or
any other form of property.

NOTE: Authority cited: Sections 38510, 38560, 38560.5,38571,38580,39600,39601,41510,41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 411, 121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501,38510,38560,38560.5,
38571, 38580,39000,39001,39002,39003,39515,39516,
41510, 41511, Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14 Cal.3rd 411, 121 Cal.Rptr.'
249 (1975).

, Section 95486. Determination
(a)

of Carbon Intensity Values

Selection of Method.
(1)

A regulated party for CARBOB, gasoline, or diesel fuel must use
Method 1, as set forth in section 95486(b)(2)(A), to determine the carbon
intensity of each fuel or blendstock for which it is responsible ("regulated
party's fuel").
'

(2)

A regulated party for any other fuel or blendstock must use Method 1, as
set forth in section 95486(b)(2)(B), to determine the carbon intensity of
, each fuel for the' regulated party's fuels, unless the regulated party is
approved for using either Method 2A or Method 2B, as provided in
section 95486(c) or (d).

(3)

A regulated party's choice of carbon intensity value under Method 1 in
either (a)(1) or (a)(2) above is subject in all cases to Executive Officer
approval, as specified in this provision. If the Executive Officer has reason
to believe that the regulated party's choice is not the value that most
closely corresponds to its fuel or blend stock, the Executive Officer shall
choose a carbon intensity value, in the Carbon Intensity Lookup Tables for
the fuel or blendstock, which the Executive Officer determines is the one
that most closely corresponds to the pathway for that fuel or blendstock.
The Executive Officer shall provide the rationale for his/her determination
. to the regulated party in writing within 10 business days of the
determination. The regulated party shall be responsible for reconciling
any deficits, in accordance with section 95485,' that were incurred as a
result of lts initial choice of carbon intensity values. In determining
whether a carbon intensity value that is different than the one chosen by
- 44-
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the regulated party is more appropriate, the Executive Officer may
consider any information submitted by the regulated party in support of its
choice of carbon intensity value.
'
(b)

Method 1 - ARB Lookup Table.
(1)

To generate carbon intensity values, ARB uses the California-modified
GREET (CA-GREET) model (version 1.8b, February 2009, updated
December 2009», which is incorporated herein by reference, and a landuse change (LUC) modifier (when applicable). The CA-GREET model is
available for downloading on ARB's website at
http://www.arb.ca.gov/fuels/lcfs/lcfs.htm.
The Carbon-Intensity Lookup Tables, shown below, specify the carbon
intensity values for the enumerated fuel pathways that are described in the
following supporting documents, all of which are incorporated herein by
reference:
(A)

Stationary Source Division, Air Resources Board
(February 27, 2009, v.2.1), "Detailed California-Modified GREET
Pathway for California Reformulated Gasoline Blendstock for
Oxygenate Blending (CARBOB) from Average Crude Refined in
California·", ,
,
Stationary Source Division, Air Resources Board
(February 27, 2009, v.2.1), "Detailed California-Modified GREET
Pathway for California Reformulated Gasoline' (CaRFG);"
Stationary Source Division, Air Resources Board
(February 28, 2009, v.2.1), "Detailed California-Modified GREET
Pathway for Ultra Low Sulfur Die,sel (ULSD) from Average Crude
Refined in California;"
Stationary Source Division, Air Resources Board
(February 27,2009, v.2.1), "Detailed California-Modified GREET
, Pathway for Corn Ethanol;"
Stationary Source Division, Air Resources Board
(February 27, 2009, v.2.1), "Detailed California-Modified GREET
Pathway for Brazilian Sugarcane Ethanol;"
Stationary Source Division, Air Resources Board
(February 28, 2009, v.2.1), "Detailed California-Modified GREET
Pathway for Compressed Natural Gas (CNG) from North American
Natural Gas;"
Stationary Source Division, Air Resources Board
(February 28,2009, v.2.1), "Detailed California-Modified GREET
Pathway for Compressed Natural Gas (CNG) from Landfill Gas;"
Stationary Source Division, Air Resources Board
(February 27,2009, v.2.1), "Detailed California-Modified GREET
Pathway for California Average and Marginal Electricity;"
,

(B)

(C)

(D)

(E)

(F)

, (G)

,(H)
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(I)

Stationary Source Division, Air Resources Board
(February 27,2009, v.2.1), "Detailed California-Modified GREET
Pathway for Compressed Gaseous Hydrogen from North American
Natural Gas;"
(J) . Stationary Source Division, Air Resources Board (September 23,
2009, v.2.0), "Detailed California-Modified GREET Pathways for
Liquefied Natural Gas (LNG) from North American and Remote
Natural Gas Sources;"
Stationary Source Division, Air Resources Board (September 23,
(K)
2009, v.2.0), "Detailed California-Modified GREET Pathway for
Liquefied Natural Gas (LNG) from Landfill Gas (LFG);"
Stationary Source Division, Air Resources Board (July 20, 2009,
(L)
v..1.0), "Detailed California-Modified GREET Pathway for
Compressed Natural Gas (CNG) from Dairy Digester Biogas;"
.Stationary Source Division, Air Resources Board (September 23,
(M)
2009, v.2.0), "Detailed California-Modified GREET Pathway for
Liquefied Natural Gas (LNG) from Dairy Digester Biogas;"
Stationary Source Division, Air Resources Board (September 23,
(N)
2009, v.2.0), "Detailed California-Modified GREET Pathway for
Biodiesel from Used Cooking Oil;"
Stationary Source Division, Air Resources Board (September 23,
(0)
2009, v.2.0), "Detailed California-Modified GREET Pathway for CoProcessed Renewable Diesel from Tallow (U.S. Sourced):"
Stationary Source Division, Air Resources Board (September 23,
(P)
2009, v.2.3), "Detailed California-Modified GREET Pathways for
Brazilian Sugarcane Ethanol: Average Brazilian Ethanol, With
Mechanized Harvesting and Electricity Co-product Credit, With
Electricity Co-product Credit;"
Stationary Source Division, Air Resources Board (December 14,
(Q)
2009, v.3.0), "Detailed California-Modified GREET Pathway for
Biodiesel from Midwest Soybeans; and
Stationary Source Division, Air Resources Board (December 14,
(R)
2009, v.3.0), "Detailed California-Modified GREET Pathway for
Renewable Diesel from Midwest Soybeans.:
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Table 6. Carbon Intensity Lookup Table for Gasoline and Fuels that Substitute for Gasoline.
Carbon
Fuel

Pathway

Descrlptlon
Direct
Emissions

Gasoline

Ethanol
from Corn

Ethanol
from
Sugarcane

Compressed
Natural
Gas

Intensity Values
(gC02e/MJ)
Land Use or
Other Indirect
Effect

Total

CAR BOB - based on the average crude oil delivered to
California refineries and average California refinery
efficiencies
.

95.86

0

95.86

Midwest average; 80% Dry Mill; 20% Wet Mill; Dry
DGS

69.40

30

99.40

California average; 80% Midwest Average; 20%
California; Dry Mill; Wet DGS; NG

65.66

30

95.66

California; Dry Mill; Wet DGS; NG

50.70.

30

80.70

Midwest; Dry Mill; Dry DGS, NG

68.40

30

98.40

Midwest; Wet Mill, 60% NG, 40% coal

75.10

30

105.10

Midwest; Wet Mill, 100% NG

64.52

30

94.52

.Midwest; Wet Mill, 100% coal

90.99

30

120.99

Midwest; Dry Mill; Wet DGS

60.10

30

90.10

California; Dry Mill; Dry DGS, NG

58.90

30

88.90

Midwest; Dry Mill; Dry DGS; 80% NG; 20% Biomass

63.60

30

93.60

Midwest; Dry Mill; Wet DGS; 80% NG; 20% Biomass

56.80

30

86.80

California; Dry Mill; Dry DGS; 80% NG; 20% Biomass

54.20

30

84.20

California; Dry Mill; Wet DGS; 80% NG; 20% Biomass

47.44

30

77.44

Brazilian sugarcane using average production
processes

27.40

46

73.40

Brazilian sugarcane with average production process,
mechanized harvesting and electricity co-product credit

12.40

46

58.40

Brazilian sugarcane with average production process
and electricity co-product credit

20.40

46

66.40

California NG via pipeline; compressed in CA

67.70

0

67.70

North American NG delivered via pipeline; compressed
inCA

68.00

0

68.00

Landfill gas (blo-methane) cleaned up to pipeline
quality NG; compressed in CA

11.26

0

11.26

13,45

0

13.45

,

Dairy Digester Biogas to CNG
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North American NG delivered via pipeline; liquefied in
CA using liquefaction with 80% efficiency

83.13

0

83.13

North American NG delivered via pipeline; liquefied in
CA using liquefaction with 90% efficiency

72.38

0

72.38

Overseas-sourced LNG delivered as LNG to Baja;
re-gasified then re-Iiquefied in CAusing liquefaction
with 80% efficiency

93.37

0

93.37

Overseas-sourced LNG delivered as LNG to CA;
re-gasified then re-Iiquefied in CA using liquefaction
with 90% efficiency

82.62

0

82.62

Overseas-sourced LNG delivered as LNG to CA;
no re-gasification or re-liquefaction in ,CA

77.50

0

77.50

Landfill Gas (bio-methane) to LNG liquefied in CA using
liquefaction with 80% efficiency

26.31

0

26.31

Landfill Gas (bio-methane) to LNG liquefied in CA using
liquefaction with 90% efficiency

15.56

0

15.56

Dairy Digester Siogas to LNG liquefied in CA using
, liquefaction with 80% efficiency

28.53

0

28.53

Dairy Digester Siogas to LNG liquefied in CA using
liquefaction with 90% efficiency

17.78

0

17.78

California average electricity mix

124.10

0

124.10

California marginal electricity mix of natural gas and
renewable energy sources

104.71

0

104.71

Compressed H2 from central reforming of NG (Includes
liquefaction and re-gasification steps)

142.20

0

142.20

Liquid H2 from central reforming of NG

133.00

0

133.00

Compressed H2 from central reforming of NG
(no liquefaction and re-gasification steps)

98.80

0

98.80

Compressed

H2 from on-site reforming of NG

98.30

0

98.30

Compressed
feedstocks

H2 from on-site reforming with renewable

76.10

0

76.10
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Table 7. Carbon Intensity Lookup Table forDiesel and Fuels that substitute for Diesel.
Carbon
Fuel

Pathway

Description
Direct
Emissions

Diesel

Biodiesel

Renewable
Diesel

Compressed
Natural Gas

Intensity Values
(gC02e/MJ)
Land Use or
Other Indirect
Effect

Total

ULSD - based on the average crude oil delivered to
California refineries and average California refinery
efficiencies '

94.71

0

94.71

Conversion of waste oils (Used Cooking' Oil) to
biodiesel (fatty acid methyl esters -FAME) ~here
"cooking" is required

.15.84

0

15.84

Conversion of waste oils (Used Cooking Oil) to
biodiesel (fatty acid methyl esters -FAME) where
"cooking" is not required

11.76

0

11.76

Conversion of Midwest soybeans to biodiesel (fatty acid
methyl esters -FAME)

21.25

62

83.25

Conversion of tallow to renewable diesel using higher
energy use for rendering

39.33

0

39.33

Conversion of tallow to renewable diesel using lower
energy use for rendering

19.65

0

19.65

Conversion of Midwest soybeans to renewable diesel

20.16

62

82.16

California NG via pipeline; compressed

67.70

0

67.70

North American NG delivered via pipeline; compressed
inCA

68.00

0

,68;00

Landfill gas (blo-rnethane) cleaned up to pipeline
quality NG; compressed in CA

11.26

0

11.26

Dairy Digester Bloqas to CNG

13.45

0

13.45

in CA

,.

Liquefied
Natural Gas

;

North American NG delivered via pipeline; liquefied in
CA using liquefaction with 80% efficiency

83.13

0

83.13

North American NG delivered via pipeline; liquefied in
CA using liquefaction with 90% efficiency

72.38

0

72.38

Overseas-sourced LNG delivered as LNG to Baja;
re-gasified then re-Iiquefied in CA using liquefaction
with 80% efficiency

93.37

0

93.37

Overseas-sourced LNG delivered as LNG to 'CA;
re-gasified then re-Iiquefied in CA using liquefaction
with 90% efflclency

,82.62

0

82.62

77.50

0

77.50

Overseas-sourced LNG delivered as LNG to CA;
no re-gasification or re-Iiquefaction in CA
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Landfill Gas (bio-methane) to LNG liquefied in CA using
liquefaction with 80% efficiency

26.31

0

26.31

Landfill Gas (bio-methane) to LNG liquefied in CA using
liquefaction with 90% efficiency

15.56

0

15.56

Dairy Digester Biogas to LNG liquefied in CA using
liquefaction with 80% efficiency

28.53

0

28.53

Dairy Digester Biogas to LNG liquefied in CA using
liquefaction with 90% efficiency

17.78

0

17.78

California average electricity mix

124.10

0

124.10

California marginal electricity mix of natural gas and
renewable energy sources

104.71

0

104. 71

Compressed H2 from central reforrhing of NG (includes
liquefaction and re-gasification steps)

142.20

0

142.20

Liquid H2 from central reforming of NG

133.00

0

133.00

Compressed H2 from central reforming of NG
(no liquefaction and re-gasification steps)

98.80

0

98.80

Compressed

H2 from on-site reforming of NG

98.30

0

98.30

Compressed
feedstocks

H2 from on-site reforming with renewable

76.10

0

76.10
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Use of Lookup- Table Carbon-Intensity Values.
(A)

For CARBOB, Gasoline and Diesel Fuel.

For purposes of this section 95486(b)(2)(A), "2006 California baseline
crude mix" means the total pool of crude oil supplied to California refiners
in 2006; "included in the 2006 California baseline crude mix" means the
crude oil constituted at least 2.0% of the 2006 California baseline crude
mix, by volume, as shown by California Energy Commission records for
2006; and "high carbon-intensity crude oil" means any crude oil that has a
total production and transport carbon-intensity value greater than 15.00
grams C02e/MJ.
The carbon intensity for a regulated party's CARBOB, gasoline or a diesel
fuel is determined as specified in section 95486(b)(2)(A)1. or 2. below,
whichever applies:
1.

For CARB'OB, Gasoline or Diesel Fuel Derived from Crude Oil That
Is Either included in the 2006 California Baseline Crude Mix or Is
Not a High Carbon Intensity Crude Oil.
If all of a regulated party's CARBOB, gasoline or diesel fuel is
derived from crude oil that is either:
a.included
b.

in the 2006 California baseline crude mix, or

not a high carbon-intensity crude oil,

the regulated party must use the average carbon intensity value
shown in the Carbon Intensity Lookup Table for CARBOB, gasoline
or diesel fuel.
2"

For All Other: CARBOB, Gasoline or Diesei Fuel, Including Those
Derived from High Carbon-Intensity Crude Oil (HCICO).
Except as .set forth in this provision, if any portion of a regulated
party's CARBOB, gasoline,' or diesel fuel does not fall within section
95486(b)(2)(A)1. above (including those derived from high carbonintensity crude oil), the regUlated party must calculate the deficits
for CARBOB, gasoline, or diesel fuel, derived wholly or in part from
. crude oil subject to this provision, using the deficit calculation
methodology and the process for determining the carbon intensity
value described in paragraphs a. and b., respectively, below:
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Deficit Calculation When HCICO Is Used.

i.

Calculation Methodology. For purposes of this
section, a regulated party for CARBOB, gasoline or
diesel fuel, derived wholly or in part from HCICa
feedstock, must calculate separately the base deficit
and incremental deficit for each fuel or blendstock, as
specified in this provision. The base deficit must be
calculated for the entire volume of fuel or blendstock
derived from the mix of HCICO and all other crude,
and the incremental deficit must be calculated only for
the volume of fuel or blendstock derived from the
HCICO, as follows:

and

where,

i is the finished fuel or blendstock index;
Deficits:'. (MT) means the amount of LCFS deficits incurred
(a negative value), in' metric tons, by the volume of gasoline,
CARBOB, or diesel fuel that is derived from all 'petroleum
feedstock, including HCICO, produced in or imported into
. California during a specific calendar year; .
Deficits:,..mencQ! (MT) means the amount of LCFS deficits
incurred (a negative value), in metric tons, by the volume of .
a fuel or blend stock that is derived wholly from 'HCICafeedstock produced in or imported into California during a
specific calendar year;
.

. CI:~nc/ard has the same meaning as specified in section
95485(a)(3)(A);

CI;~

is the adjusted average carbon-intensity value of a

fuel or blendstock, in gC02E/MJ, derived from all petroleum
feedstock, including HCICO, produced in or imported into
California during a specific calendar year, where the carbon
intensity of the fuel or blendstock is adjusted by dividing it
- 52-
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with the EER as described in section 95485(a)(3)(B).
purposes of this provision, CI;~ for CARBOB (XD

For

=

=

"gasoline") and diesel fuel (XD "diesel") is the total carbon
intensity value for CARSOS and diesel (ULSD) set forth in
the Carbon Intensity Lookup Table, respectively;

CI:1CO is the adjusted actual carbon-intensity value of a
fuel or blendstock, in gC02E/MJ, derived from HCICO
feedstock produced in or imported into California during a
specific calendar year, where the carbon intensity of the fuel
or blendstock, as determined pursuant to paragraph ii.
below, is adjusted by dividing it with the EER as described in
section 95485(a)(3)(8);

Ei,,~, is the adjusted

total amount of fuel energy, in MJ, from

gasoline (XD="gasoline") or diesel (XD="diesel"), derived
from all petroleum feedstock produced in or imported into
California during a specific calendar year, where the total
amount of fuel energy of the fuel is adjusted by multiplying it
with the EER as described in section 95485(a)(3)(C).
Where tile petroleum feedstock is comprised entirely of
HCICO,

E:::

equals

a}

E:

1CO;

E:/co is the adjusted total amount of fuel energy, in MJ,
from gasoline (XD="gasoline") or diesel (XD="diesel"),
derived from HCICO feedstock produced in or imported into
California during a specific calendar year, where the total
amount of fuel energy of the fuel is adjusted by multiplying it
with the EER as described in section 95485(a)(3)(C); and

C has the same meaning as specified in section
95485(a)(3)(A).
ii.

Determination of Carbon Intensity Value for HCICOderived Products, CI;(61CO'

A regulated party subject to section 95486(b)(2)(A) must
determine the carbon intensity value for its CARSOS,
gasoline or diesel fuel using any of the following that applies,
subject to Executive Officer approval as specified in section
95485(a)(2) or as otherwise specified.
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I.

The carbon intensity value shown in the
Carbon Intensity Lookup Table corresponding
to the HCICO's pathway; or

II.

Except as provided in paragraph III. below, if
there is no carbon intensity value shown in the
Carbon Intensity Lookup Table corresponding
to the HCICO's pathway, the regulated party
must propose a new pathway for its HCICO
and obtain approval from the Executive Officer
for the resulting pathway's carbon intensity
pursuant to Method 2B as set forth in section
95486(d) and (f); or

III.

The regulated party may, upon written
Executive Officer approval pursuant to section
95486(f), use the average carbon intensity
value in the Carbon Intensity Lookup Table for
CARBOB, gaso·line or diesel fuel, provided the
GHG emissions from the fuel's crude
production and transport steps are subject to
control measures, such as carbon capture-andsequestration (CCS) or other methods, which
reduce the crude oil's production and transport
carbon-intensity value to 15.00 grams
C02e/MJ or less, as determined by the
Executive Officer.

For All Other Fuels and Blendstocks.

Except as provided in section 95486(c) and (d), for each of a regulated
party's fuels, the regulated party must use the carbon intensity value in
Lookup Table that most closely corresponds to the production process
used to produce the regulated party's fuel. The Lookup Table carbon
intensity value selected by the regulated party is subject to approval by the
Executive Officer.
[Note: For example, if one of the regulated party's fuels is compressed
natural gas (CNG) used in a light-duty vehicle, and the CNG ls derived
from dairy digester biogas, the regulated party would use the total carbon
intensity value in Carbon Intensity Lookup Table 6 (Le., the last column in
Lookup Table 6) corresponding to the ·applicable Fuel (compressed
natural gas) and Pathway Description (Dairy Digester Biogas to CNG).
The result in this example would be a total carbon intensity value of 13.45
gC02e/MJ.]
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Method 2A - Customized Lookup Table Values (Modified Method 1).
Under Method 2A, the regulated party may propose, for the Executive Officer's
written approval pursuant to section 95486(f), modifications to one or more inputs
to the CA-GREET model used to generate the carbon intensity values in the
Method 1 Lookup Table.
.
For any of its transportation fuels subject to the LCFS requlatlon, a regulated
party may propose the use of Method 2A to determine the fuel's carbon intensity,
as provided in this section 95486(c). For each fuel subject to a proposed Method
2A, the regulated party must obtain written approval from the Executive Officer
for its proposed Method 2A before the regulated party may use Method 2A for
determining the carbon intensity of the fuel. The Executive Officer'S written
approval may include more than one of a regulated party's fuels under Method
2A.
The Executive Offlcer may not approve a proposed Method 2A unless the
regulated party and its proposed Method 2A meet the scientific defensibil.ity,
"5-10" substantiality, and data submittal requirements specified in section
95486(e)(1 )through (3) and the following requirements:

(d)

(1)

The proposed modified CA-GREET inputs must accurately reflect the
conditions specific to the regulated party's production and distribution
process; .

(2)

The proposed Method 2A uses only the inputs that are already
incorporated in CA-GREET and does not add any new inputs (e.g.,
refinery efficiency); and

(3)

The regulated party must request the Executive Officer to conduct an
analysis or modeling to determine the new pathway's impact on total
carbon intensity due to indirect effects, including land-use. changes, as the
Executive Officer deems appropriate. The Executive Officer will use the
GTAP Model (February 2009), which is incorporated by reference, or other
model determined by the Executive Officer to be at least equivalent to the
GTAP Model (February 2009).

Method 2£3 - New Pathway Generated by California-Modified GREET (v.1.8b) .
. Under Method 28, the regulated party proposes for the Executive Officer'S
.'written approval the generation' of a new pathway using the CA-GREET as
provided for in this provision. The Executive Officer's approval is subject to the .
requirements as specified in section 95486(f) and the following requirements:
(1)

For purposes of this provision, "new pathway" means the proposed full
fuel-cycle (well-to-wheel) pathway is not already in the ARB Lookup Table
specifled in section 95486(b)(1), as determined by the Executive Officer;
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(2)

The regulated party must demonstrate to the Executive Officer's
satisfaction that the CA-GREET can be modified successfully to generate
the proposed new pathway. If the Executive Officer determines that the
CA-GREET model cannot successfully generate the proposed new
pathway, the proponent-regulated party must use either Method 1 or
Method 2A to determine its fuel's carbon intensity;

(3)

The regulated party must identify all modified 'parameters for use in the
CA-GREET for generating the new pathway;

(4)

The CA-GREET inputs used to generate the new pathway must accurately
reflect the conditions specific to the regulated party's production and
marketing process; and

(5)

The regulated party must request the Executive Officer to conduct an
analysis or modeling to determine the new pathway's impact on total
carbon intensity due to indirect effects, including land-use changes, as the
Executive Officer deems appropriate. The Executive Officer win use the
GTAP Model (February 2009), which is incorporated by reference, or other
model determined by the Executive Officer to be at least equivalent to the
GTAP Model (February 2009).

Scientific Defensibility, Burden of Proof, Substantiality, and Data Submittal
Requirements and Proced~re for Approval of Method 2A or 2B. For a proposed
Method 2A or 2B to be approved by the Executive Officer, the regulated party
must demonstrate that the method is both scientifically defensible and, for
Method 2A, meets the substantiality requirement; as specified below:
(1)

Scientific Defensibility andBurden of Proof. This requirement applies to
both Method 2A and 2B. A regulated party that proposes to use Method
2A or 2B bears the sole burden of demonstrating to the Executive Officer's
satisfaction, that the proposed method is scientifically defensible.
(A).

(8)

For purposes of this regulation, "scientifically defensible" means the
method has been demonstrated to the Executive Officer-as being at
least as valid and robust as Method 1 for calculating the fuel's
carbon intensity.
. Proof that a proposed method is scientifically defensible may rely
on, but is not limited to, publication of the proposed Method 2A or
2B in a major, well-established and peer-reviewed scientific journal
(e.g., Science, Nature, Journal of the Air and Waste Management
Association,Proceedings
of the National Academies of Science).
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"5-10" Substantiality Requirement. This requirement applies only to a
proposed use of Method 2A, as provided in section 95486(c). For each of
its transportation fuels for which a regulated party is proposing to use
Method 2A, the regulated party must demonstrate, to the Executive
Officer's satisfaction, that the proposed Method 2A meets both of the
following substantiality requirements:
(A).

The source-to-tank carbon intensity for the fuel under the proposed
Method 2A is at least 5.00 grams C02-eq/MJ less than the sourceto-tank carbon intensity for the fuel as calculated under Method 1.
"Source-to-tank" means all the steps involved in the
growing/extraction, production and transport of the fuel to
California, but it does not include the carbon intensity due to the
vehicle's use of the fuel; "source-to-tank" may also be referred to as
"well-to-tank" or "field-to-tank."

(B)

The regulated party can and expects to provide in California more
than 10 million gasoline gallon equivalents per year (1,156 MJ) of
the regulated fuel. This requirement applies to a transportation fuel
only if the total amount of the fuel sold in California from all
providers of that fuel exceeds 10 million gasoline gallon equivalents
per year.

Data Submittal. This requirement applies to both Method 2A and 2B. A
regulated party proposing Method 2A or 2B for a fuel's carbon intensity
value must meet all the following requirements:
(A)

Submit to the Executive Officer all supporting data, calculations,
and other documentation, including but not limited to, flow
diagrams, flow rates, CA-GREET calculations, equipment
description, maps, and other information that the Executive Officer
determines is necessary to verify the proposed fuel pathway and
how the carbon intensity value proposed for that pathway was
derived;

(B)

All relevant data, calculations, and other documentation in (A)
above must be submitted electronically, such as via email or an
online web-based interface, whenever possible;

(C)

The regulated party must specifically identify all information
submitted pursuant to this provision that is a trade secret; "trade
secret" has the same meaning as defined in Government Code
section 6254.7; and

(D)

The regulated party must not convert spreadsheets in CA-GREET
containing formulas into other file formats.
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Approval Process. To obtain Executive Officer approval of a proposed Method
2A or 2B, the regulated party must submit an application as follows:
(1)

(2)

(3)

General Information Requirements.
(A)

For a proposed use of Method 2A, the regulated party's application
must contain all the information specified in section 95486(c), (e),
and (f)(2);

(B)

For a proposed use of Method 2B, the regulated party's application
must contain all the information specified in section 95486(d),
(e)( 1), (e)(3), and (f)(2).
"

Use of Method 2A or 28 Prohibited Without Executive Officer Approval.
The regulated party must obtain the Executive Officer's written approval
pursuant to section 95486(f)(5) of its application submitted pursuant to
section 95486(f)(1) above before using a proposed Method 2A or 2B for
any purpose under the LCFS regulation. Any use of a proposed Method
2A or 2B before Executive Officer approval is granted shall constitute a
violation of this regulation for each day that the violation occurs. A
regulated party that submits any information or documentation in support
of a proposed Method 2A or 2B "must include a written statement Clearly
showing thatthe regulated party understands and agrees to the following:
(A)

All information not identified in 95486(e)(3)(C) as trade secrets are
subject to public disclosure pursuant to title 17, CCR, sections
91000-91022 and the California Public Records Act (Government
Code § 6250 et seq.); and

(B)

If the application is approved by the Executive Officer, the carbon
intensity values, associated parameters, and other fuel pathwayrelated information obtained or derived from the application will be
incorporated into the Method 1 Lookup Table for use on a free,
unlimited license, and otherwise unrestricted basis by any person;

Completeness/Incompleteness Determination. After receiving an
application submitted under this section, the Executive Officer shall
determine whether the application is complete within 15 work days. If the
Executive Officer determines the application is incomplete, the Executive
Officer shall notify the regulated party accordingly and identify the
deficiencies in the application. The deadline set forth in this provision
shall also apply to supplemental information submitted in response to an
incompleteness determination by the Executive Officer.
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(4)

Public Review. After determining an apptlcatlon is complete, the
Executive Officer shall publish the application and its details on ARB's
website at http://www.arb.ca.gov/fuels/lcfs/lcfs.htm
and make it available "
for public review. The Executive Officer shall treat all trade secrets
specifically identified by the regulated party under section 95486(e)(3)(C)
above in accordance with 17 CCR §§ 91000-91022 and the California
Public Records Act (Government Code section 6250 et seq.).

(5)

Final Action. The Executive Officer shall take final action to approve an
application for approval of a new carbon intensity value and "associated
fuel pathway submitted pursuant to this subsection (f) by amending the
Lookup Tablets) in accordance with the rulemaking provisions of the
Administrative Procedure Act (Government Code section 11340 et seq.).
The Executive Officer shall notify the regulated party accordingly and
publish the final action on ARB's website at
.
http://www.arb.ca.gov/fuelsllcfsllcfs.htm.
If the Executive Officer
disapproves an application, the disapproval shall identify the basis for the
disapproval.

:
J

I

NOTE: Authoritycited: Sections 38510,38560,38560.5,
38571,38580, 39600, 39601,41510,41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District.
14 Cal.3rd 411. 121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501. 38510, 38560. 38560.5.
38571,38580,39000,39001.39002,39003,
39515, 39516.41510, 41511, Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14Cal.3rd 411. 121 Cal. Rptr.
249 (1975).
"

Section 95487. Requirements for Multimedia Evaluation
(a)

1

Pre-Sale Approval Requirement. Except as provided for in section 95487(c), a
regulated party must not sell, supply, distribute, import, offer for sale, or offer for
use in California a regulated fuel unless one of the following conditions has first
been met:'
.
(1)

a multimedia evaluation for the regulated fuel has been conducted
pursuant to the requirements specified in this regulation, and that
evaluation has been approved by the Executive Officer; or "

(2)

a multimedia evaluation for the regulated fuel has been conducted, and
that evaluation was approved by the Executive Officer prior to the date the
Office of Administrative Law (OAL) approves the LCFS regulation.
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Requirements.
(1)

(2)

(c)

Document

The Executive Officer, or his or her designee, shall not approve a
multimedia evaluation subject to this section 95487(b) unless the
evaluation has undergone the process for review and approval specified in
H&S section' 43830.8, including but not limited to, receiving peer review
and approval by the California Environmental Policy Council pursuant to
H&S section 43830.8(d)-(g). For purposes of H&S section 43830.8(a),
each Executive Officer approval of a regulated fuel for compliance with the .
LCFS regulation under section 95487(a)(1) shall constitute compliance
with the requirement in H&S section 43830.8(a) for conducting a.
.
multimedia evaluation prior to adoption of a "regulation that establishes a
specification for motor vehicle fuel."
All multimedia evaluations subject to this section 95487 shall be evaluated
in accordance with the California Environmental Protection Agency
(Cal/EPA) guidance document entitled, Guidance Document and
Recommendations on the Types of Scientific Information Submitted by
Applicants for California Fuels Erivironmental Multimedia Evaluations
(June 2008), which can be downloaded at
.. http://www.arb.ca.gov/fuels/multimedia/080608guidance.pdf,
and which is
. incorporated herein by reference.
.

Exemptions.
(1)

(2)

Negative Declaration For ARB-Adopted New Or Amended Fuel
Specifications. The requirements of this section 95487 do not apply to a
regulated fuel if: .
(A)

the regulated fuel is subject to a proposed ARB regulation
establishing a new or amending an existing fuel specification, which
ARB adopts after the date OAL approves the LCFS regulation; and

(B)

the California Environmental Policy Council, following an initial
evaluation of the proposed regulation, conclusively determines that
the regulation will not have any significant adverse impact on public
health or the environment.

CaRFG, Diesel Fuel, E100, E85, CNG, LNG, and Hydrogen. The
requirements of this section 95487 do not apply to a regulated fuel if:
(A)

the fuel is subject to an ARB-adopted fuel specification; and

(B)

the Executive Officer does not amend that fuel specification after
OAL approves the LCFS regulation.
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Fuels subject to this section 95487(c)(2) include CaRFG, diesel fuel,
E100, E85, CNG, LNG, and hydrogen. The exemption applies only to the
extent that the Executive Officer does not amend the fuel specification for
any of the above fuels. When OAL approves an ARB amendment to a'
fuel specification identified above, the exemption shall no longer apply for
that fuel.
(3)

Biomass-Based Diesel and Electricity. The requirements of this section
95487 do not apply to a regulated fuel that:
(A)

is subject to the Division of Measurement Standards' Engine Fuels
Standards (4 CCR §4140 et seq.j.but

(B)

is not subject to an ARB-adopted fuel specification.

.

.

Fuels subject to this section 95487(c)(3) include biomass-based
diesel and electricity. The exemption applies only to the extent that
the Executive Officer does not adopt a fuel specification for any of
the above fuels .: When OAL approves an ARB-adopted fuel
specification for a fuel identified above, the exemption shall no
longer apply for that fuel.
NOTE: Authority cited; Sections 38510, 38560, 38560.5, 38571, 38580, 39600, 39601,41510,41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 411,121 Cal. Rptr. 249 (1975). Reference cited: Sections 38501,38510,38560,38560.5,
38571,38580,39000,39001,39002,39003,39515,
39516,41510,41511,43830.8,
Health and Safety
Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14 Cal.3rd 411.
121 Cal. Rptr. 249 (1975).
.

Section 95488. [Reserved]

Section 95489. Regulation

Review

As provided in this section, the Executive Officer shall conduct two reviews of the
implementation of the LCFS program. The first review shall be completed and
presented to the Board by January 1, 2012; the second review shall be
completed and presented to the Board by January 1, 2015.
(a)

The scope of each review shall include, at a minimum, consideration of the
following areas:
.
(1)
(2)
(3)
. (4)

The LCFS program's progress against LCFS targets;
Adjustments to the compliance schedule, if needed;
Advances in full, fuel-Iifecycle assessments;
Advances in fuels and production technologies, including the feasibility
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and cost-effectiveness of such advances; .
The availability and use of ultralow carbon fuels to achieve the LCFS
standards and advisability of establishing additional mechanisms to
incentivize higher volumes of these fuels to be used;
An assessment of supply availabilities and the rates of commercialization
of fuels and vehicles;
The LCFS program's impact on the State's fuel supplies;
The LCFS program's impact on state revenues, consumers, and economic
growth; .
An analysis of the public health impacts of the LCFS at the state and local
level, including the impacts of local infrastructure or fuel production
facilities in place or under development to deliver low carbon fuels, using
an ARB approved method of analysis developed in consultation with
public health experts from academia and other government agencies;
An assessment of the air quality impacts on California associated with the
implementation of the LCFS; whether the use of the fuel in the State will
affect progress towards achieving State or federal air quality standards, or
results in any significant changes in toxic air contaminant emissions; and
recommendations for mitigation to a.ddress adverse air quality impacts
identified;
Identification of hurdles or barriers (e.g., permitting issues, infrastructure
adequacy, research funds) and recommendations for addressing such'
hurdles or barriers; .
Significant economic issues; fuel adequacy, reliability, and supply issues;
and environmental issues that have arisen; and
The advisability of harmonizing with international, federal, regional, and
stateLCFS and Iifecycle assessments.

(b)

The Executive Officer shall establish an LCFS advisory panel by July 1,2010.
Panel participants should include representatives of the California Energy
Commission; the California Public Utilities Commission; fuel providers; storage
and distribution infrastructure owner/operators; consumers; engine and vehicle
manufacturers; environmental justice organizations; environmental groups;
academia; public health; and other stakeholders and government agencies as
deemed appropriate by the Executive.Officer. The advisory panel shall
partlcipate in the reviews of the LCFS program required by this section, and the
Executive Officer shall solicit comments and evaluations from the panel on the
ARB staff's assessments of the areas and elements specified in section (a)
above, as well as on other topics relevant to the periodic reviews.

(c)

The Executive Officer shall conduct the reviews specified above in a public
process and shall conduct at least two public workshops for each review prior to
presenting the reports to the Board. In presenting the results of each program
review to the Board, the Executive Officer shall propose any amendments or
such other action as the Executive Officer determines is warranted.
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NOTE: Authority cited: Sections 38510,38560,38560.5,38571,38580,39600,39601,
41510, 41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 411,121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501,38510,38560,38560.5,
38571,38580,39000,39001,39002,39003,39515,
3951.6,41510,41511,
Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control District, 14 Cal.3rd 411, 121 Cal.Rptr.
249 (1975).

Section 95490. Enforcement Protocols
Notwithstanding section 95484(c) and (d), the Executive Officer may enter into
an enforceable written protocol with any person to identify conditions under which
the person may lawfully meet the recordkeeping, reporting, or demonstration of
physical pathway requirements in section 95484(c) and (d). The Executive
Officer may only enter into such a protocol if he or she reasonably determines
that the provisions in the protocol are necessary under the circumstances and at
least as effective as the applicable provisions specified in section 95484(c) and
(d). Any such protocol shall include the person's agreement to be bound by the
terms of the protocol.
.

NOTE: Authority cited: Sections 38510, 38560, 38560.5, 38571, 38580, 39600, 39601, 41510, 41511,
Health and Safety Code; and Western Oil and Gas Ass'n v. Orange County Air Pollution Control District,
14 Cal.3rd 411,121 Cal.Rptr. 249 (1975). Reference cited: Sections 38501,38510,38560,38560.5,
38571,38580,39000,39001,39002,39003,39515,
39516, 41510, 41511, Health and Safety Code; and
Western Oil and Gas Ass'n v. Orange County Air Pollution Control' District, 14 Cal.3rd 411, 121 Cal.Rptr.
249 (1975).
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(c) Offending fuels and fuel additives; control; prohibition
(1) The Administrator may, from time to time on the basis of information obtained under
subsection (b) of this section or other information available to him, by regulation, control
or prohibit the manufacture, introduction into commerce, offering for sale, or sale of any
fuel or fuel additive for use in a motor vehicle, motor vehicle engine, or nonroad engine or
nonroad vehicle if, in the judgment of the Administrator, any fuel or fuel additive or any
emission product of such fuel or fuel additive causes, or contributes, to air pollution or
water pollution (including any degradation in the quality of groundwater) that may reasonably be anticipated to endanger the public health or welfare, or (B) if emission products
of such fuel or fuel additive will impair to a significant degree the performance of any
emission control device or system which is in general use, or which the Administrator finds
has been developed to a point where in a reasonable time it would be in general use were
such regulation to be promulgated.
(2)(A) No fuel, class of fuels, or fuel additive may be controlled or prohibited by the
Administrator pursuant to clause (A) of paragraph (1) except after consideration of all relevant medical and scientific evidence available to him, including consideration of other
technologically or economically feasible means of achieving emission standards under
section 7521 of this title.
(B) No fuel or fuel additive may be controlled or prohibited by the Administrator pursuant
to clause (B) of paragraph (1) except after consideration of available scientific and economic data, including a cost benefit analysis comparing emission control devices or systems which are or will be in general use and require the proposed control or prohibition
with emission control devices or systems which are or will be in general use and do not
require the proposed control or prohibition. On request of a manufacturer of motor vehicles, motor vehicle engines, fuels, or fuel additives submitted within 10 days of notice of
proposed rulemaking, the Administrator shall hold a public hearing and publish findings
with respect to any matter he is required to consider under this subparagraph. Such findings
shall be published at the time of promulgation of final regulations.
(C) No fuel or fuel additive may be prohibited by the Administrator under paragraph (1)
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unless he finds, and publishes such finding, that in his judgment such prohibition will not
cause the use of any other fuel or fuel additive which will produce emissions which will
endanger the public health or welfare to the same or greater degree than the use of the fuel
or fuel additive proposed to be prohibited.
(3)(A) For the purpose of obtaining evidence and data to carry out paragraph (2), the
Administrator may require the manufacturer of any motor vehicle or motor vehicle engine
to furnish any information which has been developed concerning the emissions from motor
vehicles resulting from the use of any fuel or fuel additive, or the effect of such use on the
performance of any emission control device or system.
(B) In obtaining information under subparagraph (A), section 7607(a) of this title (relating
to subpenas) shall be applicable.
(4)(A) Except as otherwise provided in subparagraph (B) or (C), no State (or political
subdivision thereof) may prescribe or attempt to enforce, for purposes of motor vehicle
emission control, any control or prohibition respecting any characteristic or component of
a fuel or fuel additive in a motor vehicle or motor vehicle engine-(i) if the Administrator has found that no control or prohibition of the characteristic or
component of a fuel or fuel additive under paragraph (1) is necessary and has published
his finding in the Federal Register, or
(ii) if the Administrator has prescribed under paragraph (1) a control or prohibition applicable to such characteristic or component of a fuel or fuel additive, unless State prohibition or control is identical to the prohibition or control prescribed by the Administrator.
(B) Any State for which application of section 7543(a) of this title has at any time been
waived under section 7543(b) of this title may at any time prescribe and enforce, for the
purpose of motor vehicle emission control, a control or prohibition respecting any fuel or
fuel additive.
(C)(i) A State may prescribe and enforce, for purposes of motor vehicle emission control, a
control or prohibition respecting the use of a fuel or fuel additive in a motor vehicle or
motor vehicle engine if an applicable implementation plan for such State under section
7410 of this title so provides. The Administrator may approve such provision in an im-
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plementation plan, or promulgate an implementation plan containing such a provision,
only if he finds that the State control or prohibition is necessary to achieve the national
primary or secondary ambient air quality standard which the plan implements. The Administrator may find that a State control or prohibition is necessary to achieve that standard
if no other measures that would bring about timely attainment exist, or if other measures
exist and are technically possible to implement, but are unreasonable or impracticable. The
Administrator may make a finding of necessity under this subparagraph even if the plan for
the area does not contain an approved demonstration of timely attainment.
(ii) The Administrator may temporarily waive a control or prohibition respecting the use of
a fuel or fuel additive required or regulated by the Administrator pursuant to subsection (c),
(h), (i), (k), or (m) of this section or prescribed in an applicable implementation plan under
section 7410 of this title approved by the Administrator under clause (i) of this subparagraph if, after consultation with, and concurrence by, the Secretary of Energy, the Administrator determines that-(I) extreme and unusual fuel or fuel additive supply circumstances exist in a State or region of the Nation which prevent the distribution of an adequate supply of the fuel or fuel
additive to consumers;
(II) such extreme and unusual fuel and fuel additive supply circumstances are the result
of a natural disaster, an Act of God, a pipeline or refinery equipment failure, or another
event that could not reasonably have been foreseen or prevented and not the lack of
prudent planning on the part of the suppliers of the fuel or fuel additive to such State or
region; and
(III) it is in the public interest to grant the waiver (for example, when a waiver is necessary to meet projected temporary shortfalls in the supply of the fuel or fuel additive in
a State or region of the Nation which cannot otherwise be compensated for).
(iii) If the Administrator makes the determinations required under clause (ii), such a
temporary extreme and unusual fuel and fuel additive supply circumstances waiver shall be
permitted only if-(I) the waiver applies to the smallest geographic area necessary to address the extreme
and unusual fuel and fuel additive supply circumstances;
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(II) the waiver is effective for a period of 20 calendar days or, if the Administrator determines that a shorter waiver period is adequate, for the shortest practicable time period
necessary to permit the correction of the extreme and unusual fuel and fuel additive
supply circumstances and to mitigate impact on air quality;
(III) the waiver permits a transitional period, the exact duration of which shall be determined by the Administrator (but which shall be for the shortest practicable period),
after the termination of the temporary waiver to permit wholesalers and retailers to blend
down their wholesale and retail inventory;
(IV) the waiver applies to all persons in the motor fuel distribution system; and
(V) the Administrator has given public notice to all parties in the motor fuel distribution
system, and local and State regulators, in the State or region to be covered by the waiver.
The term “motor fuel distribution system” as used in this clause shall be defined by the
Administrator through rulemaking.
(iv) Within 180 days of August 8, 2005, the Administrator shall promulgate regulations to
implement clauses (ii) and (iii).
(v) Nothing in this subparagraph shall-(I) limit or otherwise affect the application of any other waiver authority of the Administrator pursuant to this section or pursuant to a regulation promulgated pursuant to this
section; and
(II) subject any State or person to an enforcement action, penalties, or liability solely
arising from actions taken pursuant to the issuance of a waiver under this subparagraph.
(v) (I) The Administrator shall have no authority, when considering a State implementation
plan or a State implementation plan revision, to approve under this paragraph any fuel included in such plan or revision if the effect of such approval increases the total number of
fuels approved under this paragraph as of September 1, 2004, in all State implementation
plans.
(II) The Administrator, in consultation with the Secretary of Energy, shall determine the
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total number of fuels approved under this paragraph as of September 1, 2004, in all State
implementation plans and shall publish a list of such fuels, including the States and Petroleum Administration for Defense District in which they are used, in the Federal Register
for public review and comment no later than August 8, 2005.
(III) The Administrator shall remove a fuel from the list published under subclause (II) if a
fuel ceases to be included in a State implementation plan or if a fuel in a State implementation plan is identical to a Federal fuel formulation implemented by the Administrator, but
the Administrator shall not reduce the total number of fuels authorized under the list published under subclause (II).
(IV) Subclause (i) shall not limit the Administrator's authority to approve a control or
prohibition respecting any new fuel under this paragraph in a State implementation plan or
revision to a State implementation plan if such new fuel-(aa) completely replaces a fuel on the list published under subclause (II); or
(bb) does not increase the total number of fuels on the list published under subclause (II)
as of September 1, 2004.
In the event that the total number of fuels on the list published under subclause (II) at the
time of the Administrator's consideration of a control or prohibition respecting a new fuel
is lower than the total number of fuels on such list as of September 1, 2004, the Administrator may approve a control or prohibition respecting a new fuel under this subclause if the
Administrator, after consultation with the Secretary of Energy, publishes in the Federal
Register after notice and comment a finding that, in the Administrator's judgment, such
control or prohibition respecting a new fuel will not cause fuel supply or distribution interruptions or have a significant adverse impact on fuel producibility in the affected area or
contiguous areas.
(V) The Administrator shall have no authority under this paragraph, when considering any
particular State's implementation plan or a revision to that State's implementation plan, to
approve any fuel unless that fuel was, as of the date of such consideration, approved in at
least one State implementation plan in the applicable Petroleum Administration for Defense District. However, the Administrator may approve as part of a State implementation
plan or State implementation plan revision a fuel with a summertime Reid Vapor Pressure
of 7.0 psi. In no event shall such approval by the Administrator cause an increase in the
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total number of fuels on the list published under subclause (II).
(VI) Nothing in this clause shall be construed to have any effect regarding any available
authority of States to require the use of any fuel additive registered in accordance with
subsection (b) of this section, including any fuel additive registered in accordance with
subsection (b) of this section after August 8, 2005.
****
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