
UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

ALLCO FINANCE LIMITED 

v. 

ROBERT KLEE, in his official capacity 
As Commissioner of the Connecticut 
Department of Energy and Environmental 
Protection, and ARTHUR HOUSE, JOHN 
W. BETKOSKI III, and MICHAEL 
CARON, in their capacity as Commissioner 
Of the Connecticut Public Utilities 
Regulatory Authority 

CIVIL ACTION NO. 
3:15-cv-00608 (CSH) 

APRIL 14, 2016 

DEFENDANT'S OPPOSITION TO PLAINITFF'S MOTION FOR TEMPORARY 
RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

Introduction 

Pursuant to the Court's order dated March 31, 2016, Defendant Robert Klee, 

Commissioner ("Commissioner") of the Connecticut Department of Energy and 

Environmental Protection ("DEEP"), hereby files this Opposition to the Plaintiff's Motion 

for Temporary Restraining Order and Preliminary Injunction ("Motion") filed March 30, 

2016. There is no jurisdiction to bring this Motion, Plaintiff lacks standing, and there is 

virtually no chance that Plaintiff will prevail on the merits. 

BACKGROUND 

On April 30, 2015, Allco filed the present complaint alleging three counts against 

Robert Klee, Commissioner ("Commissioner") of the Connecticut Department of Energy 

and Environmental Protection ("DEEP"), and Arthur House, John Betkoski, III, and 

Michael Caron, Commissioners ("Utility Commissioners") of the Public Utilities 

Regulatory Authority ("PURA"), in their official capacities, arguing that their actions 
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associated with a state renewable energy procurement effort under Public Acts 13-303 

and 15-107 violate federal law. Compl., ffl] 5,6. 

In Count One, Allco claimed that Connecticut's February 2015 draft renewable 

energy procurement plan was preempted by the Federal Power Act and violated the 

Supremacy Clause. Compl., 40-62. Since then, a modified renewable energy 

procurement plan was released on November 12, 2015, ("2015 Procurement") and 

more than 50 bids were received from renewable energy developers, including solar 

developers. Allco chose not to submit a bid. In its Motion, Allco now asks the Court to 

declare that the 2015 Procurement violates the Supremacy Clause and the Commerce 

Clause, respectively, and asks this Court to enjoin the defendants from proceeding with 

the evaluation of the bids received. Compl., Prayer for Relief. 

This current action is related to an earlier case, Allco Fin. Ltd. v. Klee, No. 

3:13CV1874 JBA, 2014 WL 7004024 (D. Conn. Dec. 10, 2014) (Allco I), brought by the 

same Plaintiff, Allco, against DEEP. Plaintiff's present complaint is based in part upon 

the same legal theory advanced in Allco I. Compl., TJ 4, footnote 1. There, the district 

court dismissed Allco's complaint, and the Second Circuit affirmed on alternate grounds, 

Allco Fin. Ltd. v. Klee, 805 F.3d 89, 93 (2d Cir. 2015) (Allco I). Specifically, the Second 

Circuit ruled that, to the extent that Allco properly asserts a claim under Public Utility 

Regulatory Policies Act of 1978, 16 U.S.C. § 824a-3, ("PURPA"), Allco failed to exhaust 

its administrative remedies with the Federal Energy Regulatory Commission ("FERC").1 

See, 16 U.S.C. §824a-3(f), see also, Niagara Mohawk Power Company v. FERC, 306 

1 Defendant maintains that PURPA is irrelevant to Plaintiffs constitutional claims. 
Whatever rights Plaintiff has under PURPA are not implicated by DEEP's state authority 
to conduct an RFP to meet state environmental and reliability purposes. 

2 
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F.3d 1264, 1269-70 (2d Cir. 2002). Alico responded to the Court's ruling by filing a 

PURPA administration implementation challenge under 16 U.S.C. §824a-3(f) with the 

FERC. Alico Renewable Energy Ltd., FERC Docket No. EL16-11-000 (filed Nov. 9, 

2015). FERC responded in its January 8, 2016 Notice of Intent Not to Act declining to 

take action under PURPA. Alico Renewable Energy Ltd., 154 FERC U 61,007 (Jan. 8, 

2016). 

STANDARD OF REVIEW 

A preliminary injunction is an "extraordinary remedy." UBS Fin. Servs. V. W. 

Va. Univ. Hosps., Inc., 660 F.3d 643, 648 (2d Cir. 2011), quoting Winter v. Natural 

Res. Def. Council, Inc., 555 U.S. 7, 24 (2008); see also Sussman v. Crawford, 488 

F.3d 136, 139 (2d Cir.2007) (describing preliminary injunction as "extraordinary and 

drastic remedy"). A movant must show, beyond "irreparable" harm or injury, a 

"likelihood of [ultimate] success" where, as here, the preliminary injunction would 

affect "governmental action taken in the public interest pursuant to a statutory or 

regulatory scheme." Red Earth LLC v. United States, 657 F.3d 138, 143 (2d Cir. 

2011). That "likelihood of success" standard is heightened further to a "clear" or 

"substantial" showing of such a likelihood of ultimate success where, as here, 

plaintiff seeks a mandatory preliminary injunction that would "alter, rather than 

maintain, the status quo." Almontaserv. New York City Dep't of Educ., 519 F.3d 505, 

508 (2d Cir. 2008). Further, the heightened standard of likelihood of ultimate 

success becomes even higher where, as here, the preliminary injunction "(1) would 

provide the plaintiff with 'all the relief that is sought' and (2) could not be undone by a 

judgment favorable to defendants on the merits at trial." Citigroup Global Mkts., Inc. 
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v. VCG Special Opportunities Master Fund Ltd., 598 F.3d 30, 35 (2d Cir. 2010) 

(citations omitted). Finally, the preliminary injunction movant must also show "that 

the public's interest weighs in favor of granting an injunction," Red Earth LLC, 657 

F.3d 138, 143 (2d Cir. 2011). 

I. Preliminary Errors of Law 

Before addressing the merits of Plaintiffs Motion, there are three threshold issues 

that need to be addressed. Specifically: Plaintiff has failed to take the steps necessary 

to establish jurisdiction to bring this Motion, Plaintiff lacks standing to bring this Motion 

and the Motion is based upon a fundamental error of law; precisely that the Court of 

Appeals in Allco I has adopted Plaintiff's theory of the case. 

A. Plaintiff Has Not Established Jurisdiction to Bring this Motion 

The Second Circuit held in Allco / that: "(1) Allco cannot bring claims under §§ 1983 

and 1988 to vindicate any rights conferred by PURPA . . . ; (2) Allco failed to exhausted 

its administrative remedies, a prerequisite ... to vindicate specific rights conferred by 

PURPA." Allco I, 805 F.3d at 89. Counts I and III in Allco II advance essentially the 

same claims, namely that the DEEP Commissioner is preempted by Plaintiff's 

understanding of the terms of PURPA and that Allco may seek damages under 42 

U.S.C. §§ 1983 and 1988. Complaint, Allco II, 3:15-CV-00608 (CHS), at HH 40-62 & 72

80. Allco has not sought redress of any of its claimed injuries in Allco II from the FERC 

pursuant to 16 U.S.C. §824a-3(f) as it was required in Allco I. Consequently it is clear 

4 
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that Allco does not have jurisdiction to bring either this Motion or the underlying 

complaint against the defendants.2 

B. Standing 

Allco has not suffered a legally cognizable injury and thus Plaintiff lacks standing. 

Plaintiff must demonstrate that it has suffered cognizable harm to a legally recognized 

right or interest for which the court can provide relief. Lujan v. Defenders of Wildlife, 504 

U.S. 555, 560-61 (1992). In its Motion, Plaintiff acknowledges that it did not bid into the 

2015 Procurement. , Motion p. 3. Allco has no interest in the 2015 Procurement of any 

kind and no standing to challenge the state's action. 

Allco appears to claim that it did not bid in 2015 because there were bid fees. 

Motion p. 3. There is, of course, no legal impediment to filing fees, particularly when 

those fees are used to offset expert consultant review expenses. Plaintiff provides no 

citation to any case supporting its position. More importantly, as noted in the published 

Request for Proposals, the State of Connecticut did not accept any bid fees for this 

procurement.3 Any claim that Plaintiff may have related to bid fees should be directed 

to the other soliciting parties, who have not been sued or served in this matter. 

Finally Plaintiff states that "Allco's QF projects that are under 20MW in size . . . 

were prohibited from responding to the 2015 RFP." Id. While it is true that the 

procurement effort being challenged is limited to larger projects, the state is 

2 Please note that because the same plaintiff is raising the same legal claims against the 
same defendant, Allco's claims are barred under the doctrine of res judicata, which 
encompasses claim and issue preclusion, and gives preclusive effect to a prior federal 
judgment. Marvel Characters, Inc. v. Simon, 310 F.3d 280, 288, 286 (2d Cir. 2002). 

3 2015 Procurement documents available at http://www.cleanenerqyrfp.com. 
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simultaneously conducting a renewable energy procurement for projects between 2MW 

to 20MW under a separate provision of state law.4 Plaintiff has other options for 

participating in state energy RFPs. 

C. Misapprehension of Law 

The Motion is premised upon a fundamental error. Specifically, that the Court of 

Appeals in Allco I concluded that the "Defendant [does not have] the authority to 

regulate or compel any wholesale energy transaction not any term of such a 

transaction, unless an exemption applies." Motion p. 2. To the contrary, not only do 

states have the authority to direct regulated utilities to contract for renewable energy, as 

will be discussed below, Plaintiff enormously misconstrues the Court of Appeals' 

holding. 

In Allco I, the Court of Appeals dismissed the Plaintiffs complaint for failure to 

exhaust administrative remedies by ruling on a motion to dismiss. In acting on a motion 

to dismiss, the Court was required to accept as true the allegations in the Plaintiffs 

complaint. What is very clear is that the Court of Appeals did not make any findings of 

law beyond the fact of Plaintiffs failure to petition FERC as required by the FPA and 

specifically did not reach the merits of Plaintiffs legal theory. 

That the Court of Appeals did not accept Plaintiffs view of the FPA is incontrovertibly 

found in the difference between the original decision of November 6, 2015 and the 

amended decision issued on December 1, 2015. Specifically, the Court ruled on 

Defendant's Rule 40 Motion to clarify that its original decision was not intended to 

4http://www.dpuc.state.ct.us/DEEPEnergv.nsf/$EnergyView?OpenForm&Start=1&Count 
=30&Expand=5&Seq=3 
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support the argument being made by Plaintiff. The Second Circuit made two changes. 

On page 12 of the original decision, the court stated: "Because the only way in which 

Allco may obtain a Section 6 contract is for the Commissioner to conduct a PURPA-

compliant bidding process. . . ." See Attachment A. The amended decision of 

December 1, 2015, however, states: "under Allco's theory, the only way in which it may 

obtain a Section 6 contract. . . (Emphasis added.) See Attachment B. Similarly, in 

the second change the court corrected the original decision which initially stated: 

"Based on the record before us, the only way in which the Commissioner can issue a 

Section 6 contract that is not preempted by the Federal Power Act is if that contract 

meets the PURPA exception." The amended opinion reads: "under Allco's theory, the 

only way in which the Commissioner can issue a Section 6 contract that is not 

preempted by the Federal Power Act is if that contract meets the requirements of the 

PURPA exceptions." (Emphasis added.) 

The intent of the changes cannot be clearer. Allco I does not stand for the 

proposition that the state cannot direct utilities to enter into renewable energy contracts, 

only that the Plaintiff has alleged that in its complaint. 

II. Plaintiff Cannot meet the Requirements of a Preliminary Injunction 

Even if the Court does not find that the Plaintiff lacks standing, Plaintiff must also 

show, beyond "irreparable" harm or injury, a "likelihood of [ultimate] success" where, as 

here, the preliminary injunction would affect "governmental action taken in the public 

interest pursuant to a statutory or regulatory scheme." Red Earth LLC v. United States, 

657 F.3d 138, 143 (2d Cir. 2011). Finally, the preliminary injunction movant must also 

7 
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show "that the public's interest weighs in favor of granting an injunction." Red Earth 

LLC, 657 F.3d 138, 143 (2d Cir. 2011). 

A. No Injury 

Plaintiff is not an existing generation unit and is not participating in the 2015 

Procurement and thus has not and cannot suffer any cognizable injury. The 2015 

procurement is not being conducted pursuant to PURPA, and to the extent Plaintiff 

has any rights under PURPA, he has other avenues to pursue those rights. 

Although Plaintiff continues to misconstrue PURPA, Plaintiff is currently before 

defendant PURA seeking PURPA contracts for several solar projects.5 See, Docket 

No. 16-03-08. Further, Plaintiff is able to bid into the on-going 2MW to 20MW RFP, 

Finally, Allco has not demonstrated that any claimed injury is actual and imminent, 

rather than remote or speculative, and that it cannot be remedied with monetary 

damages. See, Rodriguez ex. Rel. Rodriguez v. DeBuono, 175 F.3d 227, 234 (2d 

Cir. 1999). 

While Plaintiff does not face irreparable harm, that is clearly not the case with 

Defendant DEEP or the numerous parties that have filed bids into the 2015 

procurement. The 2015 procurement is directed by P.A. 15-107 and has consumed 

significant state resources. As noted in the Notice of Request for Proposals, other 

states are conducting similar efforts and there is a clear intention to coordinate 

procurements to obtain the greatest ratepayer benefits. Enjoining Connecticut's 

procurement would directly threaten this major undertaking and substantially 

interfere with the state's environmental policies, renewable energy goals and energy 

5http://www.dpuc.state.ct.us/dockcurr.nsf/8e6fc37a54110e3e852576190052b64d/f5d85 
2fd421 d7aa585257f8700585f8a?Qpen Document 
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system reliability directives.6 In addition, the preparation of the more than 50 bids 

already submitted into the 2015 Procurement required expending significant funds 

and effort by private developers all of whom will be immediately affected by an 

injunction. An injunction at this point would have immediate and irreparable impacts. 
i

B. Likelihood of Success 

Allco cannot demonstrate that it is likely to succeed on the merits of its claim. 

Indeed, given the outcome of Allco I, the opposite is more likely. Plaintiff asserts that 

states are barred by the FPA from any actions that regulate or direct utility contracting 

outside of PURPA. Motion, pp. 5-6. This is not true. See, Entergy Nuclear Vermont 

Yankee LLC v. Shumlin, 733 F.3d 393, 417 (2d Cir. 2013); New York v. FERC, 535 U.S. 

1, 24 (2002), citing Order No. 888, at 31,782, n.544; Niagara Mohawk Power Company 

v. FERC, 306 F.3d 1264, 1269-70 (2d Cir. 2002). 

Section 201(b) of the FPA grants FERC jurisdiction over "the transmission of 

electric energy in interstate commerce" and "the sale of electric energy at wholesale in 

interstate commerce." 16 U.S.C. § 824(b)(1). "FERC's authority includes 'exclusive 

jurisdiction over the rates to be charged [a utility's] interstate wholesale customers.'" 

Entergy Nuclear Vermont Yankee, LLC v, Shumlin, 733 F.3d 393, 432 (2d Cir. 2013) 

(quoting Nantahala Power & Light Co. v. Thornburg, 476 U.S. 953, 966 (1986)) 

(alterations in original). For example, § 205 of the FPA prohibits, among other things, 

unreasonable rates and undue discrimination "with respect to any transmission or sale 

subject to the jurisdiction of the Commission," 16 U.S.C. §§ 824d(a)-(b), and § 206 

6 See, e.g., Conn. Gen. Stat. § 22a-200c 
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authorizes FERC to correct unlawful practices and gives it jurisdiction over "any rule, 

regulation, practice, or contract affecting" such rates and charges, id. § 824e(a). 

On the other hand, the Supreme Court has explained that under the FPA, states 

retain "authority over local service issues, including reliability of local service; 

administration of integrated resource planning . . , including DSM [demand-side 

management]; authority over utility generation and resource portfolios; and authority to 

impose nonbypassable distribution or retail stranded cost charges." New York v. FERC, 

535 U.S. 1, 24 (2002), citing Order No. 888, at 31,782, n.544. (1996). FERC itself has 

recognized the authority of states to direct the procurement of renewable energy noting 

that: "We respect the fact that resource planning and resource decisions are the 

prerogative of state commissions and that states may wish to diversify their generation 

mix to meet environmental goals in a variety of ways." Southern California Edison 

Company, 70 FERC P 61215, 1995 WL 169000. "[N]othing in this Final Rule affects any 

electric utility's resource adequacy obligations ... or resource portfolio obligations under 

state law including obligations to purchase renewable energy." 18 CFR Part 292 New 

PURPA Section 210 Regulations Applicable, 117 F.E.R.C. P61,078, 61411, 2006 FERC 

LEXIS 2367, *8, 2006 FERC LEXIS 2367 (F.E.R.C. 2006). 

See also, Midwest Power Systems, Inc., 78 FERC 61,067, 1997 WL 34082 

(FERC held that "states have numerous ways outside of PURPA to encourage 

renewable resources."). See also Conn. Dep't of Pub. Util. Control v. Fed. Energy 

Regulatory Comm'n, 569 F.3d 477, 481 (D.C. Cir. 2009), cert, denied, 558 U.S. 1110 

(2010) ("State and municipal authorities retain the right to forbid new entrants from 

providing new capacity, to require retirement of existing generators, to limit new 

10 
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construction to more expensive, environmentally-friendly units, or to take any other 

action in their role as regulators of generation facilities without direct interference from 

[FERC]"); Otter Creek Solar LLC, 78 FERC P 61,282 (2013)(FERC did not strike down 

an optional program for certain QFs even though rates differed from PURPA rates.) 

This is especially true in New England. FERC has recognized that the entry of 

State-sponsored new resources into the FERC-regulated market administered by ISO-

New England, subject to applicable market rules, is consistent with FERC's regulation of 

the interstate wholesale markets. See, e.g., ISO New England, Inc., 135 FERC U 

61,029 (Apr. 13, 2011) at P 170 ("The Commission acknowledges the rights of states to 

pursue policy interests within their jurisdiction"); P 171 ("We recognize that states and 

state agencies may conclude that the procurement of new capacity, even at times when 

the market-clearing price indicates entry of new capacity is not needed, will further 

specific legitimate policy goals . . . .") As FERC has recognized, therefore, the design of 

the market rules in FERC-regulated markets neutralizes any potential adverse impacts 

of State initiatives on market rates while accommodating States' rights to ensure 

reliability for their citizens and pursue these "legitimate policy goals." 

Thus, Plaintiff's assertion that a state can only require utilities to contract for 

energy under the requirements of PURPA directly contravenes Federal Power Act and 

the holding in Entergy Nuclear Vermont Yankee LLC v. Shumlin, 733 F.3d 393, 417 (2d 

Cir. 2013). In Shumlin, the Court of Appeals for the Second Circuit held that the FPA 

clearly permits states to "direct the planning and resource decisions of utilities under 

their jurisdiction. . . . States may . . . order utilities to purchase renewable generation. . . 

." Id. That is exactly what the Commissioner did here. 

11 
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In fact, FERC has recently argued to the U.S. Supreme Court that the 

Connecticut state contracts at issue in this matter are expressly not preempted by the 

Federal Power Act.7 (See Solicitor General's brief, Attachment C.8) In his brief, the 

Solicitor General distinguished the types of contracts, held to be preempted by the 

courts below from "permissible" state contracts, arguing that 

Permissible state programs might also involve contracts between 
generators and utilities that are not directly tied to participation in and 
clearing the [regional system administrator's] auction, a requirement that 
local utilities purchase a percentage of electricity from a particular 
generator or renewable resources, or the creation of renewable energy 
certificates to be independently used by utilities in compliance with state 
requirements. 

SG Brief, Attachment C, p. 22. Connecticut's program at issue in this case falls 

squarely within the "permissible" state programs set forth by the Solicitor General 

and FERC. Indeed, the Solicitor General cited the District Court's holding in Allco 

I, noting that the Connecticut program was not "preempted by FERC's authority 

over wholesale rates for electricity." Id.,citing District Court's decision at *6-*10. 

FERC noted that the "Connecticut law did not directly distort the wholesale 

market," and thus was not preempted by the Federal Power Act. SG Brief, p.23. 

7 The General Counsel for FERC and the Solicitor General submitted the brief for the 
United States in No. 14-623 CPV Maryland, LLC v. Talen Energy Mktg., LLC, 136 S. Ct. 
356 (2015), consolidated with No. 14-614, Hughes v. Talen Energy Mktg., LLC 136 S. 
Ct. 382 (2015), cert, granted sub nom. Hughes v. Talen Energy Mktg., LLC, 136 C. Ct. 
993 (Oct. 19, 2015) (Nos 14-614 and 14-623). On October 9, 2015, the Court granted 
certiorari, over the Solicitor General's objection. The Court heard argument on February 
24,'2016. 

8 Rothstein v. Balboa Ins. Co., No. 14-1112, 2014 WL 4179879, at *1 (2d Cir. June 25, 
2014); (citing Rothman v. Gregor, 220 F.3d 81, 92 (2d Cir.2000) (taking judicial notice of 
another complaint "as a public record") (citation omitted). 

12 
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To the contrary, there is broad support for state involvement in how regulated 

utilities function and many ways that generators can sell their power. See e.g., Kentucky 

W. Va. Gas Co. v. Pa. Pub. Util. Comm'n, 837 F.2d 600, 608-09 (3d Cir.1988) ("FERC"s 

rate-making determination does not govern the entire wholesale transaction. . . ."). 

Under the FPA, states retained their traditional authority over "Integrated resource 

planning and utility buy-side . . . decisions,'" "'utility generation and resource portfolios,'" 

and the imposition of "'non-bypassable distribution . . . charges'" effectuating those 

decisions. New York v. FERC, 535 U.S. 1, 24 (2002) (quoting FERC order on review). 

Ultimately, FERC's authority over wholesale rates does not preclude state 

activities that direct utilities to contract for energy, and particularly renewable energy 

resources, in coordination with and in furtherance of legislatively-set state policy goals. 

III. The Procurement Was Conducted Under State Law, Not PURPA 

As noted above, federal law permits states to direct utilities to purchase 

renewable power. Connecticut has decided that supporting renewable power is a chief 

policy goal, as evidenced in the passage of legislation including Public Act 13-3039 and 

Public Act 15-107.10 Neither of these public acts mentions PURPA or gives the 

Commissioner of DEEP any authority at all to set rates or determine avoided costs. For 

example, Section 6 of P.A. 13--303 states, in pertinent part: 

On or after January 1, 2013, the commissioner of [DEEP]. . . may . . . 
solicit proposals . . . from providers of Class I renewable energy sources . 
. . if the commissioner finds such proposals to be in the interest of 
ratepayers ... [he or she] may select proposals from such resources to 
meet up to four per cent of the load distributed by the state's electric 
distribution companies. The commissioner may direct the electric 
distribution companies to enter into power purchase agreements for 

9 Codified at Conn. Gen. Stat. § 16a-3f. 
10 Codified at Conn. Gen. Stat. § 16a-3j. 
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energy, capacity and environmental attributes, or any combination thereof, 
for periods of not more than twenty years. ... 

Public Act 15-107 similarly states that the Commissioner may conduct procurements for 

energy resources if they are in the public interest but, as with P.A. 13-303, does not give 

the Commissioner any authority to change, modify or regulate wholesale energy rates. 

All Connecticut procurements, including the 2015 Procurement, were conducted under 

state law, not PURPA, and the Commissioner faithfully followed the'terms of P.A. 13-303 

and P.A. 15-107. 

However, page 2 of this Court's March 17, 2016, Memorandum and Order states 

"Connecticut exercised its PURPA-granted authority by enacting a statute that 

empowered the state's Commissioner of [DEEP] to solicit proposals for renewable 

energy . . . ." Counsel for the Commissioner respectfully notes that Public Acts 13-303 

and 15-107 were not an exercise of any PURPA authority. The Commissioner of DEEP 

has no power to set or alter wholesale rates or to conduct any procurement under 

PURPA but instead narrowly directed Connecticut utilities to enter into contracts at rates 

offered by generators. See Defendant Klee's Memo in Support of Defendant's Motion to 

Dismiss, at pp. 3-4 (Jun. 19, 2015). 

14 
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CONCLUSION 

For the reasons set forth above, Defendant respectfully requests that this Court 

deny Plaintiff's Motion in its entirety. 

DEFENDANT 

ROBERT J. KLEE 
COMMISSIONER 

GEORGE JEPSEN 
ATTORNEY GENERAL 

BY: /s/ Robert D. Snook 
Robert D. Snook 
Assistant Attorney General 
Federal Bar No. ct10897 
55 Elm Street 
P.O. Box 120 
Hartford, CT 06141-0120 
Tel: (860) 808-5250 
Fax: (860) 808-5386 
Robert.snook@ct.gov 
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CERTIFICATION 

I hereby certify that on April 14, 2015, a copy of the foregoing was electronically 

filed. Notice of this filing will be sent by e-mail to all parties by operation of the Court's 

electronic filing system. Parties may access this filing through the Court's system. 

/s/ Robert D. Snook 
Robert D. Snook 
Assistant Attorney General 
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Case 15-20, Document 84-1, 11/06/2015,1636497, Pagel of 22 

15-20 
Allco Finance v. Klee 

UNITED STATES COURT OF APPEALS 

FOR THE SECOND CIRCUIT 

August Term, 2015 

(Submitted: September 2,2015 Decided: November 6, 2015) 

Docket No. 15-20 

ALLCO FINANCE LIMITED, 

Plaintiff-Appellant, 

—v.— 

ROBERT J. KLEE, in his official capacity as Commissioner of the Connecticut 
Department of Energy and Environmental Protection, 

Defendant-Appellee, 

OFFICE OF CONSUMER COUNSEL, FUSION SOLAR LLC, NUMBER NINE WIND FARM 
LLC, GREENSKIES RENEWABLE ENERGY, LLC, 

Intervenors-Appellees. 
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Case 15-20, Document 84-1, 11/06/2015,1636497, Page2 of 22 

Before: 

KATZMANN, Chief Judge, HALL and LIVINGSTON, Circuit Judges. 

Appeal from a district court judgment (Arterton, J.), which dismissed the 
plaintiff's complaint. We hold that: (1) the plaintiff cannot bring claims under 42 
U.S.C. §§ 1983 and 1988 to vindicate any rights conferred by the Public Utility 
Regulatory Policies Act ("PURPA") because PURPA's private right of action 
forecloses such a remedy; (2) the plaintiff failed to exhaust administrative 
remedies, a prerequisite to bringing an equitable action seeking to vindicate any 
rights conferred by PURPA; and (3) the plaintiff lacks standing to bring a 
preemption action seeking solely to void the contracts awarded to the intervenors. 
Accordingly, we AFFIRM the district court's judgment on alternative grounds. 

Thomas Melone, Allco Renewable Energy Limited, New York, New 
York, for Plaintiff-Appellant. 

Robert D. Snook, Assistant Attorney General, for George Jepsen, 
Attorney General of the State of Connecticut, Hartford, 
Connecticut, for Defendant-Appellee. 

Bradford S. Babbitt and James R. Nault, Robinson & Cole LLP, 
Hartford, Connecticut, for Intervenors-Appellees Fusion Solar LLC 
and Number Nine Wind Farm LLC. . 

Joseph A. Rosenthal, Principal Attorney, for Elin Swanson Katz, 
Consumer Counsel of the State of Connecticut, New Britain, 
Connecticut, for Intervenor-Appellee Office of Consumer Counsel. 
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Case 15-20, Document 84-1, 11/06/2015, 1636497, Page3 of 22 

KATZMANN, Chief Judge: 

Plaintiff-Appellant Allco Finance Limited ("Allco") appeals from a final 

judgment entered on December 11, 2014 by the United States District Court for 

the District of Connecticut (Arterton, /.), which dismissed Allco's complaint. Allco 

brought this action against Defendant-Appellee Robert Klee ("Commissioner"), in 

his official capacity as Commissioner of the Connecticut Department of Energy 

and Environmental Protection. Allco alleges that the Commissioner's actions, 

which were taken pursuant to section 6 of Connecticut Public Act 13-303 ("Section 

6") and include his awarding two power purchase agreements to Intervenors-

Appellees Number Nine Wind Farm LLC ("Number Nine") and Fusion Solar LLC 

("Fusion Solar"), are preempted by the Federal Power Act and the Public Utility 

Regulatory Policies Act ("PURPA").1 In addition to seeking damages and fees 

under 42 U.S.C. §§ 1983 and 1988, Allco sought equitable relief in the form of 

voiding the intervenors' contracts and enjoining the Commissioner from violating 

1 Technically, PURPA is one of several amendments to the Federal Power 
Act. See Federal Power Act, 16 U.S.C. §§ 791-828; PURPA, Pub. L. No. 95-617, 92 
Stat. 3117 (1978) (codified in part at 16 U.S.C. § 824a-3). For ease of reference in 
this opinion, however, any reference to the "Federal Power Act" excludes the 
sections of the Act enacted under PURPA. 
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the Federal Power Act and PURPA in any future Section 6 procurement process. 

The district court dismissed Allco's complaint, concluding that Allco lacked 

standing to sue and, in the alternative, that Allco failed to state a claim. Allco 

contests both determinations on appeal. 

We AFFIRM the district court's judgment on alternative grounds. 

Specifically, we hold that: (1) Allco cannot bring claims under §§ 1983 and 1988 to 

vindicate any rights conferred by PURPA because PURPA's private right of 

action forecloses these remedies; (2) Allco failed to exhaust its administrative 

remedies, a prerequisite for any qualified facility to bring an equitable action 

seeking to vindicate specific rights conferred by PURPA; and (3) Allco lacks 

standing to bring a preemption action seeking solely to void the contracts 

awarded to Intervenors Fusion Solar and Number Nine. 

BACKGROUND 

A. The Federal Power Act and PURPA Statutory Schemes 

We begin with some background on the Federal Power Act and PURPA 

statutory schemes. The Federal Power Act gives the Federal Energy Regulatory 

Commission ("FERC") exclusive authority to regulate sales of electricity at 
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wholesale in interstate commerce. See 16 U.S.C. § 824(b)(1). States may not act in 

this area unless Congress creates an exception. Id. § 824(b). PURPA contains one 

such exception that permits states to foster electric generation by certain power 

production facilities ("qualifying facilities") that have no more than 80 megawatts 

of capacity and use renewable generation technology. Id. § 824a-3; see also id. 

§ 796(17)(A). A state may regulate wholesale sales by qualifying facilities, but 

those facilities must generally receive a price for their electricity equal to the 

buying utility's "avoided costs" — that is, those costs that the utility would have 

otherwise incurred in procuring the same quantity of electricity from another 

source. 18 C.F.R. § 292.304(b)(2); 16 U.S.C. § 824a-3(b). PURPA imposes 

obligations on each state regulatory authority to implement FERC's PURPA 

regulations. See 16 U.S.C. § 824a-3(f)(l) ("[E]ach State regulatory authority shall, 

after notice and opportunity for public hearing, implement [a new FERC] rule (or 

revised rule) for each electric utility for which it has ratemaking authority."). 

PURPA also provides FERC and certain private parties with the ability to enforce 

the requirement that states implement PURPA. See id. § 824a-3(h). Relevant to this 

appeal, PURPA provides a private right of action to "qualifying cogenerator[s]" to 
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enforce a state's obligations under PURPA. Id. § 824a-3(h)(2)(B). 

Even though Allco concedes that it "does not rely on the private right of 

action under" 16 U.S.C. § 824a-3(h)(2)(B)/ Appellant's Supp. Br. 1, this private 

right of action is relevant to several aspects of this appeal, so we briefly describe 

its structure. First, "qualifying cogenerator[s]," such as Allco, "may petition 

[FERC] to enforce" a state's requirements to comply with PURPA. 

§ 824a-3(h)(2)(B). Then, "[i]f the Commission does not initiate an enforcement 

action ... against a State regulatory authority," such as the Connecticut 

Department of Energy and Environmental Protection, "within 60 days following 

the date on which a petition is filed . .., the petitioner may bring an action in the 

appropriate United States district court to require such State regulatory 

authority ... to comply with such requirements." Id. The district court may then 

"issue such injunctive or other relief as may be appropriate." Id. Additionally, 

FERC "may intervene as a matter of right in any such action." Id.2 

2 Allco argues that § 824a-3(h)(2) is unconstitutional because it permits "an 
action commandeering a State to implement federal law." Appellant's Supp. Br. 2. 
Because Allco does not bring its claims under that section, we need not decide the 
constitutional validity of the provision. . 
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B. Factual Background 

This case centers on Connecticut's implementation of a 2013 state statute 

that empowered the Commissioner of Connecticut's Department of Energy and 

Environmental Protection to solicit proposals for renewable energy, select 

winners of the solicitation, and direct Connecticut's utilities to enter into 

wholesale energy contracts with the chosen winners. See Act Concerning 

Connecticut's Clean Energy Goals, 2013 Conn. Acts 303, § 6. 

Implementing this statute, the Commissioner solicited Section 6 proposals 

in July 2013. Allco submitted proposals for five solar projects, each of which was 

no more than 80 megawatts and satisfied PURPA's criteria for a qualifying 

facility. 

In September 2013, the Commissioner selected Number Nine as one of the 

recipients of a contract with the utilities. Number Nine received a fifteen-year 

contract at a fixed price. According to Allco, Number Nine is too large to be a 

qualifying facility under PURPA, so its selection prevented the selection of at least 

one of Allco's projects. The Commissioner also directed the utilities to enter into a 

separate fixed-price contract with Fusion Solar, a generator that was a qualifying 

7 
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facility. According to Allco, Fusion Solar's fixed price will differ from the price 

that Number Nine otherwise would have received from selling its electricity into 

the FERC-approved energy market, thereby also violating the Federal Power Act 

and PURPA regulatory schemes. 

In a determination accompanying its selection of Number Nine and Fusion 

Solar, the Connecticut Department of Energy and Environmental Protection 

"described] the basis for its selection of [these] two renewable energy projects to 

enter into long-term power purchase agreements pursuant to Section 6." J.A. 55. 

In so doing, the Department set forth a ranked list of proposals. Allco's 

Harwinton Solar project appeared fourth on that list. Other Allco projects ranked 

seventh, tenth, and thirteenth. Additionally, Allco bid a project at a lower price 

than Fusion Solar, but that project was excluded, without explanation, from the 

ranked list. 

After failing to receive a Section 6 contract, Allco filed a complaint in the 

U.S. District Court for the District of Connecticut, alleging that the 

Commissioner's implementation of Section 6 was preempted by the Federal 

Power Act. The complaint alleged that Number Nine was too large to be a 
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qualifying facility and that the Commissioner's action in compelling a wholesale 

electricity transaction could be lawful only with respect to a qualifying facility 

under PURPA. Additionally, the complaint asserted that the Commissioner 

violated PURPA by selecting a higher bid from the qualifying facility Fusion Solar 

instead of one of Allco's lower-priced bids. 

The Commissioner moved to dismiss this complaint, and the district court 

granted that motion for two independent reasons. The district court first 

concluded that Allco lacked standing, both because its injuries were not within 

the Federal Power Act and PlIRPA's "zone of interests" and because its injuries 

were not likely to be redressed by a favorable judgment. Allco Fin. Ltd. v. Klee, No. 

13-cv-1874, 2014 WL 7004024, at *3-6 (D. Conn. Dec. 10, 2014). In the alternative, 

the district court concluded that Allco failed to state a claim, both because the 

Commissioner's actions were not preempted and because there was no right of 

action available to Allco under 42 U.S.C. § 1983. Id. at *6-10. On appeal, Allco 

contests both sets of determinations. 
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DISCUSSION 

We review de novo a district court's dismissal of a complaint both for lack 

of standing and for failure to state a claim. See Selevan v. N.Y. Thruway Auth., 584 

F.3d 82, 88 (2d Cir. 2009). "[W]e are entitled to affirm the judgment on any basis 

that is supported by the record." Crawford v. Franklin Credit Mgmt. Corp., 758 F.3d 

473, 482 (2d Cir. 2014). 

To establish Article III standing, Allco must demonstrate: "(1) injuxy-in-fact, 

which is a 'concrete and particularized' harm to a 'legally protected interest'; (2) 

causation in the form of a 'fairly traceable' connection between the asserted 

injury-in-fact and the alleged actions of the defendant; and (3) redressability, or a 

non-speculative likelihood that the injury can be remedied by the requested 

relief." W.R. Huff Asset Mgmt. Co., LLC v. Deloitte & Touche LLP, 549 F.3d 100, 106

07 (2d Cir. 2008) (emphases omitted) (quoting Lujan v. Defenders of Wildlife, 504 

U.S. 555, 560-61 (1992)). In determining whether an injury is redressable, we 

examine whether each aspect of the relief requested by Allco would redress its 

asserted injury. See, e.g., Steel Co. v. Citizens for Better Env't, 523 U.S. 83, 105-09 

(1998). 

10 
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In this case, Allco asserts as its primary injury its not being selected for a 

Section 6 contract.3 To redress this injury, Allco seeks to: (1) invalidate the 

Commissioner's actions and void the Section 6 contracts awarded to Fusion Solar 

and Number Nine; (2) enjoin the Commissioner from conducting any future 

procurement that violates the Federal Power Act or PURPA; and (3) receive 

money damages and fees resulting from the lost contract and the Commissioner's 

failure to comply with PURPA. 

The crux of Allco's challenge to the power-purchase agreements is that the 

Commissioner failed to conduct the challenged procurement in compliance with 

the Federal Power Act and PURPA. Allco seeks to invalidate the results of the 

first procurement so that the Commissioner can award Allco a Section 6 contract 

3 Allco asserts as an alternative theory of injury that it will "earn lower 
profit from future energy sales under PURPA" because "the [challenged] 
procurement will affect the utilities' cost structure." Appellant's Br. 33-34. For an 
injury to be cognizable as an injury-in-fact, the plaintiff must have suffered the 
injury at the time of the complaint's filing, Lujan, 504 U.S. at 570 n.5, or the injury 
must at least have been "imminent," id. at 564. Neither is true with respect to this 
asserted injury. The PURPA sales that Allco fears it would make at a lower price 
clearly did not occur at the time that the complaint was filed, as they are future 
sales. There is also no indication in the record that these future sales were 
imminent when the complaint was filed. As such, this alternative theory of injury 
is far too speculative to serve as the basis for an Article III injury-in-fact. 

11 
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based either on the original procurement's bidding results or on the results of a 

new procurement process. Because the only way in which Allco may obtain a 

Section 6 contract is for the Commissioner to conduct a PURPA-compliant 

bidding process, Allco is in effect seeking to enforce PURPA's requirements.4 

But, as noted earlier, Allco does not seek to enforce PURPA's requirements 

through the private right of action contained within PURPA itself. Allco concedes 

that it "does not rely on the private right of action under" 16 U.S.C. 

§ 824a-3(h)(2)(B), Appellant's Supp. Br. 1, and that it "has not petitioned [FERC] 

to enforce the requirements of 16 U.S.C. § 824a-3(f) against [the Commissioner]," 

4 The district court also held that Allco lacks standing to assert a violation of 
the FPA because the interest Allco asserts is not "within the zone of interests to be 
protected or regulated by the statute that it says was violated." Allco Fin. Ltd., 
2014 WL 7004024, at *4 (quoting Match-E-Be-Nash-She-Wish Band of Pottawatomi 
Indians v. Patchak, 132 S. Ct. 2199, 2210 (2012)). The parties do not address the 
effect, if any, of Lexmark International, Inc. v. Static Control Components, Inc., 134 S. 
Ct. 1377 (2014), on the district court's standing analysis. But even assuming that 
Allco comes within the FPA's zone of interests, we conclude that its claims fail for 
alternative reasons, as discussed in the text, so we need not decide Lexmark's 
effect on the district court's zone-of-interests analysis. Cf. Lerner v. Fleet Bank, N.A., 
318 F.3d 113,127 (2d Cir. 2003) ("[C]ourts may determine whether a cause of 
action exists under a given statute, an issue of statutory construction that goes to 
the merits of the action, before addressing the zone-of-interests prudential 
dimension of standing...."). 
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id. at 2. Instead, Allco brings two other claims—"a claim under 42 U.S.C. § 1983" 

and "a straightforward pre-emption claim for regulating wholesale sales." 

Appellant's Supp. Br. 2. We address each of these claims in turn. 

A. Allco's Claims Under 42 U.S.C. §§ 1983 and 1988 

Allco has Article III standing to bring a claim for money damages and fees 

under §§ 1983 and 1988 because it suffered a monetary loss that is fairly traceable 

to the challenged conduct and would be redressable through a monetary 

judgment. See, e.g., Steel Co., 523 U.S. at 96. But to establish its entitlement to 

money damages for its loss of contract, Allco must show that PURPA provides a 

non-preempted way in which the Commissioner could have conducted the 

Section 6 procurement and awarded the contract to Allco. Allco therefore seeks to 

enforce PURPA indirectly, even if it styles its claim differently and brings it under 

another right of action. 

Because Allco is in effect seeking to enforce PURPA when it requests 

money damages for its lost Section 6 contract, we must decide whether § 1983 

provides a private right of action to enforce PURPA. We undertake a two-part 

inquiry to determine whether Congress intended to foreclose a § 1983 remedy. 

First, we ask whether PURPA provides "an unambiguously conferred right to 
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support a cause of action brought under § 1983." Gonzaga Univ. v. Doe, 536 U.S. 

273, 283 (2002); see also Albright v. Oliver, 510 U.S. 266, 271 (1994). Second, we must 

determine whether there is "indication, express or implicit, that the remedy 

[provided in PURPA] is to complement, rather than supplant, § 1983," thereby 

overcoming the "ordinary inference that the remedy provided in the statute is 

exclusive." City ofRancho Palos Verdes v. Abrams, 544 U.S. 113, 122 (2005). 

We need not consider the first question because the answer to the second 

question clearly forecloses the availability of relief under § 1983. PURPA's 

conferral of a private right of action requiring compliance with specific pre-

lawsuit procedures strongly indicates Congress's intent to foreclose a separate 

remedy under § 1983. See, e.g., id. at 121 ("The provision of an express, private 

means of redress in the statute itself is ordinarily an indication that Congress did 

not intend to leave open a more expansive remedy under § 1983."). As the Rancho 

Palos Verdes Court recognized, multiple Supreme Court decisions have foreclosed 

§ 1983 remedies due to "the existence of more restrictive remedies provided in the 

violated statute itself." Id. (citing Smith v. Robinson, 468 U.S. 992,1011 (1984) 

(concluding that the recognition of a § 1983 action would "render superfluous 
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most of the detailed procedural protections outlined in the statute"); Middlesex 

Cty. Sewerage Auth. v. Nat'l Sea Clammers Ass'n, 453 U.S. 1, 20 (1981) ("[W]hen 'a 

state official is alleged to have violated a federal statute which provides its own 

comprehensive enforcement scheme, the requirements of that enforcement 

procedure may not be bypassed by bringing suit directly under § 1983.'")). The 

existence of PURPA's private right of action forecloses Allco's ability to bring a 

§ 1983 claim for money damages based on the Commissioner's failure to award 

Allco a PURPA-compliant Section 6 contract. 

Additionally, because no § 1983 claim is available to enforce PURPA, Allco 

also cannot bring a § 1988 claim for attorneys' fees predicated on the 

Commissioner's failure to comply with PURPA. See 42 U.S.C. § 1988(b) (limiting 

the award of attorneys' fees to certain actions, including "any action or 

proceeding to enforce a provision of [§ 1983]"). 

B. Allco's Preemption Claim 

Allco also seeks equitable relief through what it describes as "a 

straightforward pre-emption claim for regulating wholesale sales." Appellant's 

Supp. Br. 2. This preemption claim requests two forms of relief: (1) enjoining the 

Commissioner from conducting future procurements that violate the Federal 
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Power Act or PURPA and (2) voiding the Section 6 contract awards to Fusion 

Solar and Number Nine. We analyze each form of relief separately. 

1. Injunction Related to Future Procurements 

First, we affirm the district court's dismissal of Allco's claims seeking 

equitable relief regarding future procurements conducted by the Commissioner. 

For such relief to redress Allco's injury, it must be "likely, as opposed to merely 

speculative," that Allco receive the Section 6 contr act that it seeks. Friends of the 

Earth, Inc. v. Laidlaiu Envtl Servs. (TOC), Inc., 528 U.S. 167,181 (2000). Based on the 

record before us, the only way in which the Commissioner can issue a Section 6 

contract that is not preempted by the Federal Power Act is if that contract meets 

the requirements of the PURPA exception. As Allco acknowledges, its "status as a 

small power producer" under PURPA "is relevant to [its] Article III standing and 

to explain[ing] why [its] injury is redressable." Appellant's Supp. Br. 2. As such, 

any equitable relief relating to future contracts awarded under Section 6 

necessarily implicates PURPA; otherwise, such relief would provide no path by 

which Allco could eventually obtain a non-preempted Section 6 contract. 
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To the extent that Allco seeks to enforce PURPA's requirements through a 

"straightforward pre-emption claim/' Appellant's Supp. Br. 2, it "cannot avoid 

the administrative exhaustion requirement of [§ 824a-3(h)(2)(B)] simply by 

restating its PURPA claim under a different heading/' Niagara Mohawk Power 

Corp. v. FERC, 306 F.3d 1264, 1270 (2d Cir. 2002). This Court has held that a party 

cannot evade PURPA's administrative exhaustion requirement by characterizing 

an otherwise covered PURPA-related equitable claim as a Supremacy Clause 

claim. Id. Therefore, if Allco's preemption claim—regardless of how it is 

characterized—is covered by § 824a-3(h)(2)(B)'s administrative exhaustion 

requirement, then Allco's claim must be dismissed. 

PURPA requires administrative exhaustion for claims brought by qualified 

facilities5 that are attempting to enforce the requirements of § 824a-3(f). See § 824a-

3(h)(2)(B). Section 824a-3(f) requires states to "implement" FERC's rules 

promulgated under 16 U.S.C. § 824a-3(a)6 by "issuing regulations, by resolving 

5 It is undisputed that Allco is a qualified facility under § 824a-3(h)(2)(B). 
See J.A. 9. 

6 Section 824a-3(a) empowers FERC to promulgate rules to encourage 
cogeneration and small power production. Allco's claim can be characterized as 
an attempt to enforce § 210(a) rules, including 18 C.F.R. § 292.304(d), that require 
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disputes on a case-by-case basis, or by taking any other action reasonably 

designed to give effect to FERC's rules." FERC v. Mississippi, 456 U.S. 742, 751 

(1982). In Niagara Mohawk, we dismissed a preemption claim for failure to exhaust 

PURPA's administrative remedies because the claim challenged "a state rate-

setting regulation promulgated pursuant to [§ 824a-3(f)]/ the provision that 

[§ 824a-3(h)(2)(B)] petitions are intended to enforce." 306 F.3d at 1270. Niagara 

Mohawk is an example of a straightforward application of § 824a-3(h)(2)(B)'s 

administrative exhaustion requirement—a qualified-facility plaintiff brought a 

preemption claim challenging a state regulation promulgated under § 824a-3(f). See 

id. 

Allco's preemption claim presents us with a novel application of PURPA's 

administrative exhaustion requirement. Allco's attempt to enforce PURPA's 

requirements stems not from a challenge to a state regulation promulgated under 

§ 824a-3(f) but from a challenge to a state procurement law—Section 6. This 

distinction, however, does not relieve Allco of its obligation to exhaust its 

administrative remedies under § 824a-3(h)(2)(B) because its claim is still an 

utilities to buy power from Allco at a rate at or below the avoided cost. 
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attempt to enforce § 824a-3(f). A state's ongoing obligation under § 824a-3(f) to 

"implement" PURPA regulations can be accomplished in a variety of ways, but, 

at a minimum, § 824a-3(f) undoubtedly prevents states from violating § 824a-3(a). 

See Mississippi, 456 U.S. at 751; see also POLICY STATEMENT REGARDING COMM'N'S 

ENF'T ROLE UNDER SECTION 210 OF [PURPA], 23 FERC P 61,304,61,644 (1983). The 

heart of Allco's claim is that the Commissioner failed to follow § 824a-3(a) 

regulations when conducting the Section 6 procurement and the procurement is 

therefore preempted. Allco's characterization of its cause of action "under a 

different heading" does not transform its claim into something other than what it 

is: an action to compel a state to implement § 824a-3(a). Niagara Mohawk, 306 F.3d 

at 1270. 

Our reading of §§ 824a-3(f) and 824a-3(a) comports with our holding in 

Niagara Mohawk. In Niagara Mohawk, we distinguished our holding from Freehold 

Cogeneration Ass'n L.P. v. Board of Regulatory Commissioners, 44 F.3d 1183 (3d Cir. 

1995), on the grounds that the claim in Freehold was not a challenge to a state 

regulation promulgated under § 824a-3(f). 306 F.3d at 1270. We now distinguish 

our holding from Freehold on similar, yet distinct, grounds. The preemption claim 
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in Freehold did not require § 824a-3(h)(2)(B) exhaustion because the claim was an 

attempt to enforce the exemption provisions contained in § 824a-3(e), not an 

attempt to enforce the qualified-facility regulations in § 824a-3(a). See Freehold, 44 

F.3d at 1184-85. Allco's preemption claim is subject to § 824a-3(h)(2)(B)/s 

administrative exhaustion requirement because Allco's claim is an attempt to 

enforce § 824a-3(f), which requires Connecticut to implement FERC's rules 

promulgated under § 824a-3(a). 

This Court has also held that the administrative exhaustion requirement is 

jurisdictional.7 See Niagara Mohawk Power, 306 F.3d at 1270 ("We hold that the 

District Court correctly dismissed [the plaintiffs] PURPA claim as against the 

[defendants] for lack of subject matter jurisdiction because of [the plaintiffs] 

failure to exhaust its administrative remedy by petitioning FERC to bring an 

7 Allco argues that, in light of more recent Supreme Court decisions in 
Sebelius v. Auburn Regional Medical Center, 133 S. Ct. 817, 824 (2013), and Arbaugh v. 
Y&H Corp., 546 U.S. 500, 516 (2006), PURPA's administrative exhaustion 
requirement is not actually a jurisdictional bar. We need not determine whether 
these Supreme Court decisions call into question that part of the holding in 
Niagara Mohawk Power because Allco's claims would be dismissed for failure to 
exhaust administrative remedies regardless of whether the requirement is 
jurisdictional. 
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enforcement action against the [state regulatory agency] in the first instance."); see 

also id. ("[B]ecause [the plaintiff] has not satisfied this [exhaustion] requirement, 

its [Supremacy Clause] claims against the [defendants] should have been 

dismissed for lack of subject matter jurisdiction."). Accordingly, Allco's attempts 

to characterize its PURPA-enforcement efforts as preemption or Supremacy 

Clause claims are unavailing, and we affirm the dismissal of those claims on the 

alternative grounds that Allco failed to comply with the administrative 

exhaustion requirement. 

2. Equitable Relief Voiding Fusion Solar and Number Nine's Contracts 

Having disposed of Allco's claims seeking equitable relief regarding future 

procurements, we must finally resolve Allco's claims that seek solely to invalidate 

the results of the challenged procurement and void its competitors' contracts. To 

the extent that these claims seek only to invalidate the results of the prior 

procurement—and not also to require the Commissioner to conduct future 

procurements in compliance with PURPA—Allco lacks standing because that 

requested relief does not redress its injury, i.e., its not being selected for a Section 

6 contract. 
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Allco contends that its preemption claim should be permitted because it can 

redress its injuries simply by invalidating the Commissioner's prior selections and 

voiding the contracts given to Fusion Solar and Number Nine. But those forms of 

relief, standing alone, fail to redress Allco's injuries, as they do not make it 

"likely, as opposed to merely speculative," that Allco will eventually receive a 

Section 6 contract. Friends of the Earth, 528 U.S. at 181. Allco must show, at a 

minimum, that the requested relief provides a path for Allco to eventually obtain 

a Section 6 contract. But invalidating the Section 6 contracts awarded to Fusion 

Solar and Number Nine would simply deny Allco's competitors a contractual 

benefit without redressing Allco's injury— its not being selected for a Section 6 

contract. Because merely voiding its competitors' contracts would not redress 

Allco's injury, Allco also lacks standing to seek such equitable relief. 

CONCLUSION 

For the reasons stated herein, we AFFIRM the district court's judgment. 
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Before: 

KATZMANN, Chief Judge, HALL and LIVINGSTON, Circuit Judges. 

Appeal from a district court judgment (Arterton, J.), which dismissed the 
plaintiffs complaint. We hold that: (1) the plaintiff cannot bring claims under 42 
U.S.C. §§ 1983 and 1988 to vindicate any rights conferred by the Public Utility 
Regulatory Policies Act ("PURPA") because PURPA's private right of action 
forecloses such a remedy; (2) the plaintiff failed to exhaust administrative 
remedies, a prerequisite to bringing an equitable action seeking to vindicate any 
rights conferred by PURPA; and (3) the plaintiff lacks standing to bring a 
preemption action seeking solely to void the contracts awarded to the intervenors. 
Accordingly, we AFFIRM the district court's judgment on alternative grounds. 

Thomas Melone, Allco Renewable Energy Limited, New York, New 
York, for Plaintiff-Appellant. 

Robert D. Snook, Assistant Attorney General, for George Jepsen, 
Attorney General of the State of Connecticut, Hartford, 
Connecticut, for Defendant-Appellee. 

Bradford S. Babbitt and James R. Nault, Robinson & Cole LLP, 
Hartford, Connecticut, for Intervenors-Appellees Fusion Solar LLC 
and Number Nine Wind Farm LLC. 

Joseph A. Rosenthal, Principal Attorney, for Elin Swanson Katz, 
Consumer Counsel of the State of Connecticut, New Britain, 
Connecticut, for Intervenor-Appellee Office of Consumer Counsel. 
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KATZMANN, Chief Judge: 

Plaintiff-Appellant Allco Finance Limited ("Allco") appeals from a final 

judgment entered on December 11, 2014 by the United States District Court for 

the District of Connecticut (Arterton, /.), which dismissed Allco's complaint. Allco 

brought this action against Defendant-Appellee Robert Klee ("Commissioner"), in 

his official capacity as Commissioner of the Connecticut Department of Energy 

and Environmental Protection. Allco alleges that the Commissioner's actions, 

which were taken pursuant to section 6 of Connecticut Public Act 13-303 ("Section 

6") and include his awarding two power purchase agreements to Intervenors-

Appellees Number Nine Wind Farm LLC ("Number Nine") and Fusion Solar LLC 

("Fusion Solar"), are preempted by the Federal Power Act and the Public Utility 

Regulatory Policies Act ("PURPA").1 In addition to seeking damages and fees 

under 42 U.S.C. §§ 1983 and 1988, Allco sought equitable relief in the form of 

voiding the intervenors' contracts and enjoining the Commissioner from violating 

1 Technically, PURPA is one of several amendments to the Federal Power 
Act. See Federal Power Act, 16 U.S.C. §§ 791-828; PURPA, Pub. L. No. 95-617, 92 
Stat. 3117 (1978) (codified in part at 16 U.S.C. § 824a-3). For ease of reference in 
this opinion, however, any reference to the "Federal Power Act" excludes the 
sections of the Act enacted under PURPA. 
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the Federal Power Act and PURPA in any future Section 6 procurement process. 

The district court dismissed Allco's complaint, concluding that Allco lacked 

standing to sue and, in the alternative, that Allco failed to state a claim. Allco 

contests both determinations on appeal. 

We AFFIRM the district court's judgment on alternative grounds. 

Specifically, we hold that: (1) Allco cannot bring claims under §§ 1983 and 1988 to 

vindicate any rights conferred by PURPA because PURPA's private right of 

action forecloses these remedies; (2) Allco failed to exhaust its administrative 

remedies, a prerequisite for any qualified facility to bring an equitable action 

seeking to vindicate specific rights conferred by PURPA; and (3) Allco lacks 

standing to bring a preemption action seeking solely to void the contracts 

awarded to Intervenors Fusion Solar and Number Nine. 

BACKGROUND 

A. The Federal Power Act and PURPA Statutory Schemes 

We begin with some background on the Federal Power Act and PURPA 

statutory schemes. The Federal Power Act gives the Federal Energy Regulatory 

Commission ("FERC") exclusive authority to regulate sales of electricity at 

4 
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wholesale in interstate commerce. See 16 U.S.C. § 824(b)(1). States may not act in 

this area unless Congress creates an exception. Id. § 824(b). PURPA contains one 

such exception that permits states to foster electric generation by certain power 

production facilities ("qualifying facilities") that have no more than 80 megawatts 

of capacity and use renewable generation technology. Id. § 824a-3; see also id. 

§ 796(17)(A). A state may regulate wholesale sales by qualifying facilities, but 

those facilities must generally receive a price for their electricity equal to the 

buying utility's "avoided costs" —that is, those costs that the utility would have 

otherwise incurred in procuring the same quantity of electricity from another 

source. 18 C.F.R. § 292.304(b)(2); 16 U.S.C. § 824a-3(b). PURPA imposes 

obligations on each state regulatory authority to implement FERC's PURPA 

regulations. See 16 U.S.C. § 824a-3(f)(l) ("[E]ach State regulatory authority shall, 

after notice and opportunity for public hearing, implement [a new FERC] rule (or 

revised rule) for each electric utility for which it has ratemaking authority."). 

PURPA also provides FERC and certain private parties with the ability to enforce 

the requirement that states implement PURPA. See id. § 824a-3(h). Relevant to this 
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appeal, PURPA provides a private right of action to "qualifying cogeneratorfs]" to 

enforce a state's obligations under PURPA. Id. § 824a-3(h)(2)(B). 

Even though Allco concedes that it "does not rely on the private right of 

action under" 16 U.S.C. § 824a-3(h)(2)(B), Appellant's Supp. Br. 1, this private 

right of action is relevant to several aspects of this appeal, so we briefly describe 

its structure. First, "qualifying cogenerator[s]/' such as Allco, "may petition 

[FERC] to enforce" a state's requirements to comply with PURPA. 

§ 824a-3(h)(2)(B). Then, "[i]f the Commission does not initiate an enforcement 

action ... against a State regulatory authority," such as the Connecticut 

Department of Energy and Environmental Protection, "within 60 days following 

the date on which a petition is filed ..., the petitioner may bring an action in the 

appropriate United States district court to require such State regulatory . 

authority ... to comply with such requirements." Id. The district court may then 
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"issue such injunctive or other relief as may be appropriate." Id. Additionally, 

FERC "may intervene as a matter of right in any such action." Id.2 

B. Factual Background 

This case centers on Connecticut's implementation of a 2013 state statute 

that empowered the Commissioner of Connecticut's Department of Energy and 

Environmental Protection to solicit proposals for renewable energy, select 

winners of the solicitation, and direct Connecticut's utilities to enter into 

wholesale energy contracts with the chosen winners. See Act Concerning 

Connecticut's Clean Energy Goals, 2013 Conn. Acts 303, § 6. 

Implementing this statute, the Commissioner solicited Section 6 proposals 

in July 2013. Allco submitted proposals for five solar projects, each of which was 

no more than 80 megawatts and satisfied PURPA's criteria for a qualifying 

facility. 

2 Allco argues that § 824a-3(h)(2) is unconstitutional because it permits "an 
action commandeering a State to implement federal law." Appellant's Supp. Br. 2. 
Because Allco does not bring its claims under that section, we need not decide the 
constitutional validity of the provision. 
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In September 2013, the Commissioner selected Number Nine as one of the 

recipients of a contract with the utilities. Number Nine received a fifteen-year 

contract at a fixed price. According to Allco, Number Nine is too large to be a 

qualifying facility under PURPA, so its selection prevented the selection of at least 

one of Allco's projects. The Commissioner also directed the utilities to enter into a 

separate fixed-price contract with Fusion Solar, a generator that was a qualifying 

facility. According to Allco, Fusion Solar's fixed price will differ from the price 

that Number Nine otherwise would have received from selling its electricity into 

the FERC-approved energy market, thereby also violating the Federal Power Act 

and PURPA regulatory schemes. 

In a determination accompanying its selection of Number Nine and Fusion 

Solar, the Connecticut Department of Energy and Environmental Protection 

"describ[ed] the basis for its selection of [these] two renewable energy projects to 

enter into long-term power purchase agreements pursuant to Section 6." J.A. 55. 

In so doing, the Department set forth a ranked list of proposals. Allco's 

Harwinton Solar project appeared fourth on that list. Other Allco projects ranked 

seventh, tenth, and thirteenth. Additionally, Allco bid a project at a lower price 

8 

Case 3:15-cv-00608-CSH   Document 45   Filed 04/14/16   Page 48 of 95



Case 15-20, Document 96, 12/01/2015,1653318, Page9 of 23 

than Fusion Solar, but that project was excluded, without explanation, from the 

ranked list. 

After failing to receive a Section 6 contract, Allco filed a complaint in the 

U.S. District Court for the District of Connecticut, alleging that the 

Commissioner's implementation of Section 6 was preempted by the Federal 

Power Act. The complaint alleged that Number Nine was too large to be a 

qualifying facility and that the Commissioner's action in compelling a wholesale 

electricity transaction could be lawful only with respect to a qualifying facility 

under PURPA. Additionally, the complaint asserted that the Commissioner 

violated PURPA by selecting a higher bid from the qualifying facility Fusion Solar 

instead of one of Allco's lower-priced bids. 

The Commissioner moved to dismiss this complaint, and the district court 

granted that motion for two independent reasons. The district court first 

concluded that Allco lacked standing, both because its injuries were not within 

the Federal Power Act and PURPA's "zone of interests" and because its injuries 

were not likely to be redressed by a favorable judgment. Allco Fin. Ltd. v. Klee, No. 

13-CV-1874, 2014 WL 7004024, at *3-6 (D. Conn. Dec. 10, 2014). In the alternative, 

9 

Case 3:15-cv-00608-CSH   Document 45   Filed 04/14/16   Page 49 of 95



Case 15-20, Document 96, 12/01/2015, 1653318, PagelO of 23 

the district court concluded that Allco failed to state a claim, both because the 

Commissioner's actions were not preempted and because there was no right of 

action available to Allco under 42 U.S.C. § 1983. Id. at *6-10. On appeal, Allco 

contests both sets of determinations. 

DISCUSSION 

We review de novo a district court's dismissal of a complaint both for lack 

of standing and for failure to state a claim. See Selevan v. N.Y. Thruioay Auth., 584 

F.3d 82, 88 (2d Cir. 2009). "[W]e are entitled to affirm the judgment on any basis 

that is supported by the record." Crawford v. Franklin Credit Mgmt. Corp., 758 F.3d 

473, 482 (2d Cir. 2014). 

To establish Article III standing, Allco must demonstrate: "(1) injury-in-fact, 

which is a 'concrete and particularized' harm to a 'legally protected interest'; (2) 

causation in the form of a 'fairly traceable' connection between the asserted 

injury-in-fact and the alleged actions of the defendant; and (3) redressability, or a 

non-speculative likelihood that the injury can be remedied by the requested 

relief." W.R. Huff Asset Mgmt. Co., LLC v. Deloitte & Touche LLP, 549 F.3d 100, 106

07 (2d Cir. 2008) (emphases omitted) (quoting Lujan v. Defenders of Wildlife, 504 
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U.S. 555, 560-61 (1992)). In determining whether an injury is redressable, we 

examine whether each aspect of the relief requested by Allco would redress its 

asserted injury. See, e.g., Steel Co. v. Citizens for Better Env't, 523 U.S. 83, 105-09 

(1998). 

In this case, Allco asserts as its primary injury its not being selected for a 

Section 6 contract.3 To redress this injury, Allco seeks to: (1) invalidate the 

Commissioner's actions and void the Section 6 contracts awarded to Fusion Solar 

and Number Nine; (2) enjoin the Commissioner from conducting any future 

procurement that violates the Federal Power Act or PURPA; and (3) receive 

money damages and fees resulting from the lost contract and the Commissioner's 

failure to comply with PURPA. 

3 Allco asserts as an alternative theory of injury that it will "earn lower 
profit from future energy sales under PURPA" because "the [challenged] 
procurement will affect the utilities' cost structure." Appellant's Br. 33-34. For an 
injury to be cognizable as an injury-in-fact, the plaintiff must have suffered the 
injury at the time of the complaint's filing, Lujan, 504 U.S. at 570 n.5, or the injury 
must at least have been "imminent," id. at 564. Neither is true with respect to this 
asserted injury. The PURPA sales that Allco fears it would make at a lower price 
clearly did not occur at the time that the complaint was filed, as they are future 
sales. There is also no indication in the record that these future sales were 
imminent when the complaint was filed. As such, this alternative theory of injury 
is far too speculative to serve as the basis for an Article III injury-in-fact. 

11 
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The crux of Allco's challenge to the power-purchase agreements is that the 

Commissioner failed to conduct the challenged procurement in compliance with 

the Federal Power Act and PURPA. Allco seeks to invalidate the results of the 

first procurement so that the Commissioner can award Allco a Section 6 contract 

based either on the original procurement's bidding results or on the results of a 

new procurement process. But under Allco's theory, the only way in which it may 

obtain a Section 6 contract is for the Commissioner to conduct a PURPA-

compliant bidding process.4 Allco is in effect seeking to enforce PURPA's 

requirements.5 

4 We express no view on the merits of Allco's preemption theory. . 
5 The district court also held that Allco lacks standing to assert a violation of 

the FPA because the interest Allco asserts is not "within the zone of interests to be 
protected or regulated by the statute that it says was violated." Allco Fin; Ltd., 
2014 WL 7004024, at *4 (quoting Match-E-Be-Nash-She-Wish Band of Pottaioatomi 
Indians v. Patchak, 132 S. Ct. 2199,2210 (2012)). The parties do not address the 
effect, if any, of Lexmark International, Inc. v. Static Control Components, Inc., 134 S. 
Ct. 1377 (2014), on the district court's standing analysis. But even assuming that 
Allco comes within the FPA's zone of interests, we conclude that its claims fail for 
alternative reasons, as discussed in the text, so we need not decide Lexmark's 
effect on the district court's zone-of-interests analysis. Cf. Lerner v. Fleet Bank, N.A., 
318 F.3d 113,127 (2d Cir. 2003) ("[C]ourts may determine whether a cause of 
action exists under a given statute, an issue of statutory construction that goes to 
the merits of the action, before addressing the zone-of-interests prudential 
dimension of standing ...."). 
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But, as noted earlier, Allco does not seek to enforce PURPA's requirements 

through the private right of action contained within PURPA itself. Allco concedes 

that it "does not rely on the private right of action under" 16 U.S.C. 

§ 824a-3(h)(2)(B), Appellant's Supp. Br. 1, and that it "has not petitioned [FERC] 

to enforce the requirements of 16 U.S.C. § 824a-3(f) against [the Commissioner]," 

id. at 2. Instead, Allco brings two other claims—"a claim under 42 U.S.C. § 1983" 

and "a straightforward pre-emption claim for regulating wholesale sales." 

Appellant's Supp. Br. 2. We address each of these claims in turn. 

A. Allco's Claims Under 42 U.S.C. §§ 1983 and 1988 

Allco has Article III standing to bring a claim for money damages and fees 

under §§ 1983 and 1988 because it suffered a monetary loss that is fairly traceable 

to the challenged conduct and would be redressable through a monetary 

judgment. See, e.g., Steel Co., 523 U.S. at 96. But to establish its entitlement to 

money damages for its loss of contract, Allco must show that PURPA provides a 

non-preempted way in which the Commissioner could have conducted the 

Section 6 procurement and awarded the contract to Allco. Allco therefore seeks to 

enforce PURPA indirectly, even if it styles its claim differently and brings it under 

another right of action. 
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. Because Allco is in effect seeking to enforce PURPA when it requests 

money damages for its lost Section 6 contract, we must decide whether § 1983 

provides a private right of action to enforce PURPA. We undertake a two-part 

inquiry to determine whether Congress intended to foreclose a § 1983 remedy. 

First, we ask whether PURPA provides "an unambiguously conferred right to 

support a cause of action brought under § 1983." Gonzaga Univ. v. Doe, 536 U.S. 

273, 283 (2002); see also Albright v. Oliver, 510 U.S. 266, 271 (1994). Second, we must 

determine whether there is "indication, express or implicit, that the remedy 

[provided in PURPA] is to complement, rather than supplant, § 1983," thereby . 

overcoming the "ordinary inference that the remedy provided in the statute is 

exclusive." City ofRancho Palos Verdes v. Abrams, 544 U.S. 113, 122 (2005). 

We need not consider the first question because the answer to the second 

question clearly forecloses the availability of relief under § 1983. PURPA's 

conferral of a private right of action requiring compliance with specific pre-

lawsuit procedures strongly indicates Congress's intent to foreclose a separate 

remedy under § 1983. See, e.g., id. at 121 ("The provision of an express, private 

means of redress in the statute itself is ordinarily an indication that Congress did 
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not intend to leave open a more expansive remedy under § 1983."). As the Rancho 

Palos Verdes Court recognized, multiple Supreme Court decisions have foreclosed 

§ 1983 remedies due to "the existence of more restrictive remedies provided in the 

violated statute itself." Id. (citing Smith v. Robinson, 468 U.S. 992, 1011 (1984) 

(concluding that the recognition of a § 1983 action would "render superfluous 

most of the detailed procedural protections outlined in the statute"); Middlesex 

Cty. Sewerage Anth. v. Nat'l Sea Clammers Ass'n, 453 U.S. 1, 20 (1981) ("[W]hen 'a 

state official is alleged to have violated a federal statute which provides its own 

comprehensive enforcement scheme, the requirements of that enforcement 

procedure may not be bypassed by bringing suit directly under § 1983/")). The 

existence of PURPA's private right of action forecloses Allco's ability to bring a 

§ 1983 claim for money damages based on the Commissioner's failure to award 

Allco a PURPA-compliant Section 6 contract. 

Additionally, because no § 1983 claim is available to enforce PURPA, Allco 

also cannot bring a § 1988 claim for attorneys' fees predicated on the 

Commissioner's failure to comply with PURPA. See 42 U.S.C. § 1988(b) (limiting 
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the award of attorneys' fees to certain actions, including "any action or 

proceeding to enforce a provision of [§ 1983]"). 

B. Allco's Preemption Claim 

Allco also seeks equitable relief through what it describes as "a 

straightforward pre-emption claim for regulating wholesale sales." Appellant's 

Supp. Br. 2. This preemption claim requests two forms of relief: (1) enjoining the 

Commissioner from conducting future procurements that violate the Federal 

Power Act or PURPA and (2) voiding the Section 6 contract awards to Fusion 

Solar and Number Nine. We analyze each form of relief separately. 

1. Injunction Related to Future Procurements 

First, we affirm the district court's dismissal of Allco's claims seeking 

equitable relief regarding future procurements conducted by the Commissioner. 

For such relief to redress Allco's injury, it must be "likely, as opposed to merely 

speculative," that Allco receive the Section 6 contract that it seeks. Friends of the 

Earth, Inc. v. Laidlaw Envtl Servs. (TOC), Inc., 528 U.S. 167,181 (2000). Again, under 

Allco's theory, the only way in which the Commissioner can issue a Section 6 

contract that is not preempted by the Federal Power Act is if that contract meets 

the requirements of the PURPA exception. As Allco acknowledges, its "status as a 
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small power producer" under PURPA "is relevant to [its] Article III standing and 

to explain[ing] why [its] injury is redressable." Appellant's Supp. Br. 2. As such, 

any equitable relief relating to future contracts awarded under Section 6 

necessarily implicates PURPA; otherwise, such relief would provide no path by 

which Allco could eventually obtain a non-preempted Section 6 contract. 

To the extent that Allco seeks to enforce PURPA's requirements through a 

"straightforward pre-emption claim/' Appellant's Supp. Br. 2, it "cannot avoid 

the administrative exhaustion requirement of [§ 824a-3(h)(2)(B)] simply by 

restating its PURPA claim under a different heading/' Niagara Mohaivk Power 

Corp. v. FERC, 306 F.3d 1264,1270 (2d Cir. 2002). This Court has held that a party 

cannot evade PURPA's administrative exhaustion requirement by characterizing 

an otherwise covered PURPA-related equitable claim as a Supremacy Clause 

claim. Id. Therefore, if Allco's preemption claim—regardless of how it is 

characterized—is covered by § 824a-3(h)(2)(B)'s administrative exhaustion 

requirement, then Allco's claim must be dismissed. 
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PURPA requires administrative exhaustion for claims brought by qualified 

facilities6 that are attempting to enforce the requirements of § 824a-3(f). See § 824a-

3(h)(2)(B). Section 824a-3(f) requires states to "implement" FERC's rules 

promulgated under 16 U.S.C. § 824a-3(a)7 by "issuing regulations, by resolving 

disputes on a case-by-case basis, or by taking any other action reasonably 

designed to give effect to FERC's rules." FERC v. Mississippi, 456 U.S. 742, 751 

(1982). In Niagara Mohawk, we dismissed a preemption claim for failure to exhaust 

PURPA's administrative remedies because the claim challenged "a state rate-

setting regulation promulgated pursuant to [§ 824a-3(f)], the provision that 

[§ 824a-3(h)(2)(B)] petitions are intended to enforce." 306 F.3d at 1270. Niagara 

Mohawk is an example of a straightforward application of § 824a-3(h)(2)(B)'s 

administrative exhaustion requirement—a qualified-facility plaintiff brought a 

6 It is undisputed that Allco is a qualified facility under § 824a-3(h)(2)(B). 
See J.A. 9. 

7 Section 824a-3(a) empowers FERC to promulgate rules to encourage 
cogeneration and small power production. Allco's claim can be characterized as 
an attempt to enforce § 210(a) rules, including 18 C.F.R. § 292.304(d), that require 
utilities to buy power from Allco at a rate at or below the avoided cost. 
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preemption claim challenging a state regulation promulgated under § 824a-3(f). See 

id. 

Allco's preemption claim presents us with a novel application of PURPA's 

administrative exhaustion requirement. Allco's attempt to enforce PURPA's 

requirements stems not from a challenge to a state regulation promulgated under 

§ 824a-3(f) but from a challenge to a state procurement law—Section 6. This 

distinction, however, does not relieve Allco of its obligation to exhaust its 

administrative remedies under § 824a-3(h)(2)(B) because its claim is still an 

attempt to enforce § 824a-3(f). A state's ongoing obligation under § 824a-3(f) to 

"implement" PURPA regulations can be accomplished in a variety of ways, but, 

at a minimum, § 824a-3(f) undoubtedly prevents states from violating § 824a-3(a). 

See Mississippi, 456 U.S. at 751; see also POLICY STATEMENT REGARDING COMM'N'S 

ENF'T ROLE UNDER SECTION 210 OF [PURPA], 23 FERC P 61,304,61,644 (1983). The 

heart of Allco's claim is that the Commissioner failed to follow § 824a-3(a) 

regulations when conducting the Section 6 procurement and the .procurement is 

therefore preempted. Allco's characterization of its cause of action "under a 

different heading" does not transform its claim into something other than what it 
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is: an action to compel a state to implement § 824a-3(a). Niagara Mohawk, 306 F.3d 

at 1270. 

Our reading of §§ 824a-3(f) and 824a-3(a) comports with our holding in 

Niagara Mohaiok. In Niagara Mohawk, we distinguished our holding from Freehold 

Cogeneration Ass'n L.P. v. Board of Regulatory Commissioners, 44 F.3d 1183 (3d Cir. 

1995), on the grounds that the claim in Freehold was not a challenge to a state 

regulation promulgated under § 824a-3(f). 306 F.3d at 1270. We now distinguish 

our holding from Freehold on similar, yet distinct, grounds. The preemption claim 

in Freehold did not require § 824a-3(h)(2)(B) exhaustion because the claim was an 

attempt to enforce the exemption provisions contained in § 824a-3(e), not an 

attempt to enforce the qualified-facility regulations in § 824ar3(a). See Freehold, 44 

F.3d at 1184-85. Allco's preemption claim is subject to § 824a-3(h)(2)(B)'s 

administrative exhaustion requirement because Allco's claim is an attempt to 

enforce § 824a-3(f), which requires Connecticut to implement FERC's rules 

promulgated under § 824a-3(a). 
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This Court has also held that the administrative exhaustion requirement is 

jurisdictional.8 See Niagara Mohawk Power, 306 F.3d at 1270 ("We hold that the 

District Court correctly dismissed [the plaintiffs] PURPA claim as against the 

[defendants] for lack of subject matter jurisdiction because of [the plaintiff's] 

failure to exhaust its administrative remedy by petitioning FERC to bring an 

enforcement action against the [state regulatory agency] in the first instance."); see 

also id. ("[B]ecause [the plaintiff] has not satisfied this [exhaustion] requirement, . 

its [Supremacy Clause] claims against the [defendants] should have been 

dismissed for lack of subject matter jurisdiction."). Accordingly, Allco's attempts 

to characterize its PURPA-enforcement efforts as preemption or Supremacy 

Clause claims are unavailing, and we affirm the dismissal of those claims on the 

8 Allco argues that, in light of more recent Supreme Court decisions in 
Sebelius v. Auburn Regional Medical Center, 133 S. Ct. 817, 824 (2013), and Arbaugh v. 
Y&H Corp., 546 U.S. 500, 516 (2006), PURPA's administrative exhaustion 
requirement is not actually a jurisdictional bar. We need not determine whether 
these Supreme Court decisions call into question that part of the holding in 
Niagara Mohawk Poioer because Allco's claims would be dismissed for failure to 
exhaust administrative remedies regardless of whether the requirement is 
jurisdictional. 
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alternative grounds that Allco failed to comply with the administrative 

exhaustion requirement. 

2. Equitable Relief Voiding Fusion Solar and Number Nine's Contracts 

Having disposed of Allco's claims seeking equitable relief regarding future 

procurements, we must finally resolve Allco's claims that seek solely to invalidate 

the results of the challenged procurement and void its competitors' contracts. To 

the extent that these claims seek only to invalidate the results of the prior 

procurement—and not also to require the Commissioner to conduct future 

procurements in compliance with PURPA—Allco lacks standing because that 

requested relief does not redress its injury, i.e., its not being selected for a Section 

6 contract. 

Allco contends that its preemption claim should be permitted because it can 

redress its injuries simply by invalidating the Commissioner's prior selections and 

voiding the contracts given to Fusion Solar and Number Nine. But those forms of 

relief, standing alone, fail to redress Allco's injuries, as they do not make it 

"likely, as opposed to merely speculative," that Allco will eventually receive a 

Section 6 contract. Friends of the Earth, 528 U.S. at 181. Allco must show, at a 

22 
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minimum, that the requested relief provides a path for Allco to eventually obtain 

a Section 6 contract. But invalidating the Section 6 contracts awarded to Fusion 

Solar and Number Nine would simply deny Allco's competitors a contractual 

benefit without redressing Allco's injury — its not being selected for a Section 6 

contract. Because merely voiding its competitors' contracts would not redress 

Allco's injury, Allco also lacks standing to seek such equitable relief. 

CONCLUSION 

For the reasons stated herein, we AFFIRM the district court's judgment. 
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QUESTION PRESENTED 

Whether the Federal Energy Regulatory Commis
sion's exclusive jurisdiction over rates for the whole
sale supply of electricity under the Federal Power 
Act, 16 U.S.C. 791a et seq., preempts New Jersey and 
Maryland laws that require electric distribution com
panies to pay subsidies to state-selected generators 
that bid into and clear the wholesale electric capacity 
auction conducted by PJM Interconnection, LLC and, 
in doing so, distort the wholesale price for electricity. 

(I) 
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BRIEF FOR THE UNITED STATES AS AMICUS CURIAE 

INTEREST OF THE UNITED STATES 
This brief is filed in response to the Court's order 

inviting the Solicitor General to express the views of 
the United States. In the view of the United States, 
the petitions -for writs of certiorari should be denied. 

STATEMENT 
1. a. The electric power system consists of three 

components: the generation of electricity at power 
plants and other facilities; the transmission of electric
ity over long distances on high-voltage lines; and the 
distribution of electricity to end users by "load-
serving entities" on low-voltage lines. Office of En
forcement, Fed. Energy Regulatory Comm'n, Energy 
Primer: A Handbook of Energy Market Basics 47, 57 
(July 2015) (.Energy Primer).1 Originally "most elec
tricity was sold by vertically integrated utilities that 
had constructed their own power plants, transmission 
lines, and local delivery systems," New York v. FERC, 
535 U.S. 1, 5 (2002), and its sale was regulated only by 
state agencies. This Court held in 1927, however, that 
the Commerce Clause bars the States from regulating 
certain interstate electricity transactions, such as 
wholesale sales of power {i.e., sales for resale) across 
state lines. Id. at 5-6 (citing Public Utils. Comm'n v. 
Attleboro Steam & Elec. Co., 273 U.S. 83, 89-90 
(1927)). ' 

Congress responded to the Attleboro decision by 
enacting the Federal Power Act (FPA or Act), ch. 687, 

1 http://www.ferc.gov/market-oversight/guide/energy-primer.pdf. 
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Tit. II, 49 Stat. 847 (16 U.S.C. 791a et seq.). The FPA 
authorized the Federal Power Commission, the prede
cessor to the Federal Energy Regulatory Commission 
(FERC or Commission), to regulate certain compo
nents of the electric-power system. 16 U.S.C. 792; see 
42 U.S.C. 7151(b), 7172(a)(1). Section 824(b) of the 
FPA gives FERC jurisdiction over (i) "the sale of 
electric energy at wholesale in interstate commerce," 
and (ii) "the transmission of electric energy in inter
state commerce." 16 U.S.C. 824(b)(1). 

Sections 824d and 824e in turn set forth FERC's 
core regulatory duties. First, those sections provide 
that "[a]ll rates and charges made, demanded, or re
ceived by any public utility for or in connection with" 
interstate transmissions or wholesale sales, and "all 
rules and regulations affecting or pertaining to such 
rates or charges," shall be "just and reasonable." 16 
U.S.C. 824d(a); see 16 U.S.C. 824d(b), 824e(a). Sec
ond, if FERC finds that "any rate, charge, or classifi
cation," or "any rule, regulation, practice, or contract 
affecting such rate, charge, or classification," is "un
just, unreasonable, unduly discriminatory or preferen
tial," FERC shall determine and prescribe what is 
just and reasonable. 16 U.S.C. 824e(a). 

The FPA also establishes specific limits on FERC's 
authority that preserve exclusive state jurisdiction 
over certain matters. With respect to sales, Section 
824(b) provides that, apart from the sales specifically 
identified in the FPA, the statute "shall not apply to 
any other sale of electric energy." 16 U.S.C. 824(b)(1). 
For that reason, FERC lacks jurisdiction to regulate 
retail sales (i.e., sales to users of electricity), which 
have long been regulated by state utility commissions. 
New York, 535 U.S. at 16-17, 23. Section 824(b) fur-
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ther provides that FERC "shall not have jurisdiction 
* * * over facilities used for the generation of elec
tric energy[,] or over facilities used in local distribu
tion or only for the transmission of electric energy in 
intrastate commerce." 16 U.S.C. 824(b)(1). Such 
facilities are likewise subject to state regulation. See 
Pacific Gas & Elec. Co. v. State Energy Res. Conser
vation & Dev. Comm'n, 461 U.S. 190, 205-206 (1983). 

In the past two decades, FERC has sought to 
"break down regulatory and economic barriers that 
hinder a free market in wholesale electricity" and to 
"promote competition in those areas of the industry 
amenable to competition." Morgan Stanley Capital 
Grp. Inc. v. Public Util. Dist. No. 1 of Snohomish 
Cnty., 554 U.S. 527, 536 (2008) (.Morgan Stanley). 
Rather than ensuring the justness and reasonableness 
of wholesale transactions by directly approving or 
setting rates, the Commission has sought to achieve 
its regulatory aims through market mechanisms. See 
Connecticut Dep't of Pub. Util. Control v. FERC, 569 
F.3d 477, 482-485 (D.C. Cir. 2009), cert, denied, 558 
U.S. 1110 (2010) (Connecticut). Under market-based 
rate setting, generators and load-serving local utilities 
generally have two methods to buy and sell electricity 
in wholesale markets. They may enter into private 
bilateral contracts for electricity, which, if the product 
of good-faith, arm's length negotiation, are presumed 
to be just and reasonable. See Morgan Stanley, 554 
U.S. at 545-546; 14-623 Pet. App. 52a-53a. They may 
also sell to, and purchase from, a Commission-
approved nonprofit "Regional Transmission Organiza-
tion[]" or "Independent System Operator[]." Morgan 
Stanley, 554 U.S. at 536-537. 

Case 3:15-cv-00608-CSH   Document 45   Filed 04/14/16   Page 74 of 95



5 

"To further pry open the wholesale-electricity mar
ket and to reduce technical inefficiencies caused when 
different utilities operate different portions of the grid 
independently," FERC issued a rule encouraging 
transmission-owning utilities to relinquish control of 
their transmission lines to the wholesale-market oper
ators, which are charged with operating organized 
wholesale markets in a nondiscriminatory manner. 
Morgan Stanley, 554 U.S. at 536-537. The wholesale-
market operators have the responsibilities of "[e]nsur-
[ing] the reliability of the transmission grid," "[b]al-
anc[ing] supply and demand instantaneously," and 
"[p]lan[ning] for transmission expansion on a regional 
basis." Energy Primer 58. 

b. PJM Interconnection, LLC (PJM), is a 
wholesale-market operator that administers a large 
regional market in the Mid-Atlantic region, which 
includes New Jersey and Maryland. PJM operates 
both energy and capacity markets. The capacity 
market—at issue here—is forward-looking, providing 
the option to buy and sell capacity to satisfy future 
demand. See 14-623 Pet. App. 9a; 14-634 Pet. App. 
13a. To ensure that sufficient capacity will be availa
ble, PJM holds an annual auction for three years in 
the future. 14-623 Pet. App. 9a. PJM determines how 
much capacity the region will acquire for the relevant 
year based on supply offers and a sloped demand 
curve that considers both reliability needs and price. 
Id. at 9a-10a; Energy Primer 96. Generators, as well 
as utilities that have purchased capacity from genera
tors under long-term bilateral contracts, commit to 
sell—and PJM commits to purchase—the amount of 
capacity that is selected in the auction for resale to 
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load serving entities in three years' time. 14-623 Pet. 
App. 9a-10a. 

PJM accepts bids from lowest to highest until it 
has the requisite capacity. 14-623 Pet. App. 9a. The 
highest bid selected becomes the "clearing price." Id. 
at 10a. Any generator or other entity that bids at or 
below the clearing price "clears" the auction. Ibid. 
Those providers receive the clearing price for their 
capacity, regardless of their bid price. Ibid. PJM's 
process for determining the appropriate price per unit 
is known as the Reliability Pricing Model. Maryland 
Pub. Serv. Comm'n v. FERC, 632 F.3d 1283, 1284 
(D.C. Cir. 2011) (per curium). The Commission over
sees PJM's operation of its organized-capacity mar
ket, the terms and conditions of participation in that 
market, and the wholesale rates produced by that 
market. Id. at 1284-1285 (detailing FERC's approval 
of PJM's Reliability Pricing Model). A competitive 
capacity market provides price signals to build new 
generation capacity where it is needed. See ibid.; 
Connecticut, 569 F.3d at 480. 

Existing generators and other providers of capaci
ty may bid zero as "pricetakers," meaning they agree 
to sell at whatever the clearing price may be. 14-623 
Pet. App. 64a; 14-634 Pet. App. 68a. New capacity, 
however, is subject to the "minimum offer price rule," 
which FERC instituted in 2006. That rule requires 
new generators in certain circumstances to bid at or 
above a default price specified by PJM, unless a par
ticular generator can demonstrate that its actual costs 
are lower than the default price. See 14-634 Pet. App. 
65a-68a. The rule seeks to prevent the manipulation 
of clearing prices by net purchasers of capacity {i.e., 
entities that purchase more capacity than they sell 
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into the market) and thus have an incentive to keep 
capacity prices as low as possible. See id. at 66a-67a. 

c. These cases concern substantively identical pro
grams in New Jersey and Maryland to develop new 
generation resources. Both States historically fol
lowed a vertical integration model to provide electrici
ty. 14-623 Pet. App. 34a-35a; 14-634 Pet. App. 48a-
49a. In 1999, however, New Jersey and Maryland 
enacted market-based approaches to electric energy 
supply. 14-623 Pet. App. 11a; 14-634 Pet. App. 14a. 
The States decoupled entities that generate electricity 
from those that supply it to end users. Ibid. As a re
sult, utilities in New Jersey and Maryland began par
ticipating in the PJM markets. Ibid. Under New Jer
sey and Maryland's restructured frameworks, genera
tors sell their capacity to PJM. 14-634 Pet. App. 14a. 
The load-serving entities—local utilities that sell elec
tricity to consumers—purchase capacity from PJM. 
Ibid. Electric distribution companies then use their 
power line network to transfer energy from genera
tors to consumers. Id. at 14a-15a. 

Approximately a decade after adopting their new 
approach to energy supply, New Jersey and Maryland 
officials came to the view that PJM's capacity auction 
was failing to incentivize enough new generation. 14
623 Pet. App. 12a; 14-634 Pet. App. 15a. They regard
ed the auction's three-year time horizon as inadequate 
for generators to assess whether additional resources 
were warranted. 14-623 Pet. App. 91a-92a; 14-634 Pet. 
App. 15a. In response, both States adopted similar 
programs to incentivize new natural-gas-fired electric 
generators. New Jersey's statute—the Long Term 
Capacity Pilot Program Act (LCAPP)—was enacted 
in 2011. 14-634 Pet. App. 10a, 15a-16a. The Maryland 
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Public Service Commission adopted Maryland's final 
plan—the Generation Order—in 2012. 14-623 Pet. 
App. 12a. 

Both programs compel electric distribution compa
nies to enter into long-term contracts—15 years for 
New Jersey, 20 years for Maryland—with generators 
selected by the State. 14-623 Pet. App. 12a; 14-634 
Pet. App. 74a. The programs operate as follows: Un
der the state-mandated contracts, the electric distri
bution companies must make payments to generators 
at a specified rate and amount tied to the generators' 
wholesale sales of capacity, but the electric distribu
tion companies do not actually purchase electricity or 
capacity from the generators under those contracts. 
14-623 Pet. App. 12a-13a; 14-634 Pet. App. 22a-23a. 
Instead, the generators must bid directly into and 
clear the PJM capacity auction. 14-623 Pet. App. 12a; 
14-634 Pet. App. 22a-23a. If the generator clears, it 
sells its capacity to PJM. 14-634 Pet. App. 22a-23a. If 
the auction clearing price is below the price set in the 
state-mandated contracts between the generator and 
the electric distribution companies, the electric distri
bution companies must pay the generator the differ
ence between the clearing price and the contract 
price, thereby providing long-term guaranteed reve
nue streams to the state-selected generators. 14-623 
Pet. App. 12a; 14-634 Pet. App. 23a. If the auction 
clearing price is above the contract price, the genera
tors must pay the difference to the electric distribu
tion companies. 14-623 Pet. App. 12a-13a; 14-634 Pet. 
App. 23a. 

d. The enactment of the New Jersey and Maryland 
programs precipitated a change in PJM's minimum-
offer-price rule. The PJM auction's original rule in-
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eluded multiple exemptions, including one for offers 
submitted by state-mandated resources. 14-623 Pet. 
App. 10a; 14-634 Pet. App. 67a. This would have ena
bled the new generators selected by New Jersey and 
Maryland to bid zero in every auction, ensuring that 
the generators cleared the auction and received the 
state-guaranteed subsidies. Ibid. 

In response to a complaint filed by certain power 
providers operating in the PJM region, the Commis
sion directed PJM to modify its tariff to eliminate the 
exemption for state-mandated resources. See PJM, 
135 F.E.R.C. II 61,022, at If IF 1-3, order clarified on 
reh'g, 137 F.E.R.C. 1F 61,145 (2011). The Commission 
found that removal of the exemption was necessary to 
prevent "subsidized entry supported by one [S]tate's 
or locality's policies" from "disrupting the competitive 
price signals that [the auction] is designed to pro
duce." PJM, 137 F.E.R.C. If 61,145, at 11 3 (2011). The 
Third Circuit upheld the Commission's order. See 
New Jersey Bd. of Pub. Utils. v. FERC, 744 F.3d 74, 
79-80 (2014). 

2. This brief addresses four certiorari petitions, 
two that seek review of a decision of the Third Circuit 
finding New Jersey's program preempted by the FPA 
(CPV Power Dev., Inc. v. PPL Energy Plus, LLC, No. 
14-634; Fiordaliso v. PPL EnergyPlus, LLC, No. 14
694), and two that seek review of a decision of the 
Fourth Circuit finding Maryland's program preempt
ed by the FPA (Nazarian v. PPL EnergyPlus, LLC, 
No. 14-614; CPV Maryland, LLC v. PPL EnergyPlus, 
LLC, No. 14-623). 

a. Petitioners in the New Jersey cases are the 
generators selected by the State under the LCAPP, 
along with the commissioners of the New Jersey 
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Board of Public Utilities. Respondents are incumbent 
power plants and electric distribution companies in 
the PJM region. 14-634 Pet. App. 36a-39a. Respond
ents filed suit in the District of New Jersey, seeking a 
declaration that the FPA preempts the LCAPP. Id. at 
34a-35a. After a bench trial, the district court held 
that New Jersey's program is preempted by the FPA 
under both field- and conflict-preemption theories. Id. 
at34a-llla. 

b. The Third Circuit affirmed. 14-634 Pet. App. la-
30a.2 The court held that the LCAPP is preempted by 
the FPA under a field-preemption theory. Id. at 19a-
28a. The court explained that FERC "has approved 
PJM's Reliability Pricing Model as the means to set 

2 Before oral argument, the Third Circuit invited the Attorney 
General of the United States to file an amicus brief. 13-4330 Order 
1. The government took the position that the LCAPP is preempt
ed. See 13-4330 U.S. & FERC Amicus Br. 11-17 (U.S. Br.). The 
government reasoned that, because a state-selected generator 
receives a guaranteed supplement, it can submit a below-cost bid 
to ensure that it clears the capacity auction, and that "state-
sponsored uneconomic entry into PJM's capacity auction directly 
affects (suppresses) the auction's resulting wholesale capacity rate, 
to the detriment of generation resources in every other PJM 
state." Id. at 13-14. The government concluded that "New Jer
sey's directive that selected generators bid into and clear PJM's 
capacity auction directly affects wholesale rates and, to that ex
tent, is a preempted intrusion upon the Commission's exclusive 
jurisdiction to regulate wholesale rates and practices 'affecting' 
rates." Id. at 14. The government relied as well on the fact that 
the subsidy provided by the state-mandated supplement "is direct
ly and explicitly tied to the wholesale rate." Id. at 16. The gov
ernment's brief emphasized that its position on preemption was 
limited to the circumstances of New Jersey's program and that 
many avenues remain open for States to promote particular gen
eration resources and incentivize generation construction. Id. at 
17-20. 
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the interstate wholesale price for electric capacity in 
the PJM region," id. at 20a, and that the LCAPP 
attempts to regulate the same subject matter by 
guaranteeing the state-selected generators a multi-
year pricing supplement to "raise the prevailing ca
pacity price to an amount of New Jersey's liking," id. 
at 24a. The LCAPP therefore "essentially sets a price 
for wholesale energy sales for LCAPP generators" 
and regulates the same field occupied by FERC. Ibid. 
(citation and internal quotation marks omitted). The 
court declined to address whether the LCAPP is also 
preempted under a conflict-preemption theory. Id. at 
28 a. 

The court of appeals emphasized that its decision 
was narrow. 14-634 Pet. App. 28a-30a. The court 
noted that "[w]hen a state regulates within its sphere 
of authority, the regulation's incidental effect on in
terstate commerce does not render the regulation 
invalid." Id. at 29a. The court suggested that various 
avenues to encourage new generation remain open to 
the State, including the use of tax-exempt bonding 
authority, property tax relief, favorable site-lease 
agreements on public lands, donation of environmen
tally damaged properties for brownfield development, 
and relaxing or accelerating permit approvals. Id. at 
26a & n.4. The court also suggested that New Jersey 
could "directly subsidize generators so long as the 
subsidies do not essentially set wholesale prices." Id. 
at 26a n.4. 

3. a. Petitioners in the Maryland cases are the 
generator selected by the State under the Generation 
Order and the commissioners of the Maryland Public 
Service Commission. Respondents are incumbent 
power plants and electric distribution companies. 14-
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623 Pet. App. 37a n.4. Respondents filed suit in the 
District of Maryland, seeking a declaration that the 
FPA preempts the Generation Order. Id. at 37a. 
After a bench trial, the district court held that Mary
land's program is field preempted. Id. at 34a-161a. 

b. The Fourth Circuit affirmed, 14-623 Pet. App. 
la-25a, concluding that the Generation Order is 
preempted under both field- and conflict-preemption 
theories. Id. at 17a-25a. The court explained that, by 
requiring the state-selected generators to bid into and 
clear the PJM auction—and then providing those 
generators a fixed payment in addition to what the 
generator receives from PJM—Maryland "effectively 
supplant[ed] the rate generated by the auction with an 
alternative rate preferred by the [S]tate." Id. at 17a. 
The court made clear that "not every state statute 
that has some indirect effect on wholesale rates is 
preempted." Id. at 21a (citation and internal quota
tion marks omitted). But it concluded that "the effect 
of the Generation Order on matters within FERC's 
exclusive jurisdiction is neither indirect nor inci
dental." Ibid. 

The court of appeals further concluded that the 
Generation Order is preempted due to a conflict with 
the FERC-approved program. 14-623 Pet. App. 21a-
25a. The court explained that the Generation Order 
"has the potential to seriously distort the PJM auc
tion's price signals," which are intended to incentivize 
new generation, by "substituting the [SJtate's pre
ferred incentive structure for that approved by 
FERC." Id. at 22a-23a. The court rejected petition
ers' argument that the Commission's 2011 revision to 
the minimum-offer-price rule explicitly accommodated 
the participation of state-subsidized plants in the 
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auction. Id. at 24a. In the court's view, "[t]he fact 
that FERC was forced to mitigate the Generation 
Order's distorting effects * * * tends to confirm 
rather than refute the existence of a conflict." Ibid. 
The court again emphasized that "not every state 
regulation that incidentally affects federal markets is 
preempted," but it concluded that the Generation 
Order is "a direct and transparent impediment to the 
functioning of the PJM markets." Id. at 24a-25a. 

DISCUSSION 
Under the FPA, the Commission has exclusive au

thority over rates, and practices directly affecting 
rates, charged or received for or in connection with 
the wholesale sale of electricity. 16 U.S.C. 824(b), 
824d, 824e. The Commission fulfills that role by ap
proving and overseeing competitive market mecha
nisms such as PJM's capacity auction. The New Jer
sey and Maryland programs tie guaranteed payments 
under state law to the wholesale rate under the PJM 
auction and to the generators' participating in and 
clearing the PJM auction. State-selected generators 
can then bid into the auction market at a price that 
does not accurately reflect their costs, thereby dis
rupting the auction's price signals that are designed to 
incentivize new generation. The Third and Fourth 
Circuits correctly held that those initiatives are 
preempted. Both courts explicitly limited their 
preemption holdings to the specific circumstances of 
the programs at issue and noted non-preempted ways 
(both economic and non-economic) in which States can 
support particular forms of generation. The decisions 
do not conflict with any decision of this Court or an
other court of appeals. Further review is therefore 
unwarranted. 
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A. The LCAPP And The Generation Order Are Preempted 
Where, as here, Congress has not expressly 

preempted state law, preemption will nevertheless 
occur where "compliance with both state and federal 
law is impossible," or where "the state law 'stands as 
an obstacle to the accomplishment and execution of 
the full purposes and objectives of Congress.'" Cali
fornia v. ARC Am. Corp., 490 U.S. 93, 100-101 (1989) 
(citation omitted). Federal law must also prevail 
where "the scope of a [federal] statute indicates that 
Congress intended federal law to occupy a field exclu
sively." Kurns v. Railroad Friction Prods. Corp., 132 
S. Ct. 1261, 1266 (2012) (brackets in original) (quoting 
Freightliner Corp. v. Myrick, 514 U.S. 280, 287 
(1995)). The Court recently explained in Oneok, Inc. 
v. Learjet, Inc., 135 S. Ct. 1591 (2015), that whether 
state regulation operates within a preempted field 
under the analogous Natural Gas Act, 15 U.S.C. 717 
et seq.,3 may depend on "the target at which the state 
law aims." 135 S. Ct. at 1599 (emphasis omitted). 
State regulation thus will be preempted if it is "aimed 
directly at * * * wholesales for resale." Id. at 1600 
(emphasis and citation omitted). Under those prece
dents, the New Jersey and Maryland programs are 
preempted. 

1. Section 824(b) of the FPA grants FERC juris
diction over "the sale of electric energy at wholesale in 
interstate commerce." 16 U.S.C. 824(b)(1). One of 
FERC's core regulatory duties within that grant of 

3 Because the relevant provisions of the FPA and the Natural 
Gas Act "are in all material respects substantially identical," this 
Court "cit[es] interchangeably decisions interpreting the pertinent 
sections of the two statutes." Arkansas La. Gas Co. v. Hall, 453 
U.S. 571, 577 n.7 (1981) (citation omitted). 
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exclusive jurisdiction is to ensure that "[a]ll rates and 
charges" that are "made, demanded, or received by 
any public utility for or in connection with" wholesale 
sales, and "all rules and regulations affecting or per
taining to such rates or charges," are "just and rea
sonable," 16 U.S.C. 824d(a); see 16 U.S.C. 824d(b), 
824e(a). Under the market-based rate setting that 
FERC employs in the wholesale capacity market for 
electricity, wholesale rates are determined through 
Commission-approved and regulated regional markets 
like the one operated by PJM. See Maryland Pub. 
Serv. Comm'n v. FERC, 632 F.3d 1283,1284 (D.C. Cir. 
2011) (per curiam). 

a. The New Jersey and Maryland programs are 
preempted because they directly distort the PJM 
auction's clearing price in the manner described be
low. Under both programs, the State conducts its own 
bidding process to identify generators that will con
struct facilities for new generation, requires electric 
distribution companies to enter into contracts that 
guarantee that the selected generators will receive a 
set price for their new capacity, and requires the se
lected generators to bid that capacity into and clear 
the PJM auction. 14-623 Pet. App. 12a-13a; 14-634 
Pet. App. 22a-23a, 74a. The electric distribution com
panies must pay the difference between the auction 
clearing price and the price of new generation set 
through the state programs, but do not actually pur
chase capacity under those contracts. 14-623 Pet. 
App. 12a-13a; 14-634 Pet. App. 23a. 

The state requirements that the generators receive 
payments tied to the PJM auction price and partici
pate in and clear the PJM auction can distort the 
clearing price received by all auction participants. 
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See PJM, 137 F.E.R.C. If 61,145, at If 3 (2011) ("[Sub
sidized entry supported by one [SJtate's or locality's 
policies" may "disrupt[] the competitive price signals 
that [the auction] is designed to produce."), petitions 
denied sub nom. New Jersey Bd. of Pub. Utils. v. 
FERC, 744 F.3d 74 (3d Cir. 2014). If a state-
supported bid clears the auction market when it would 
not have done so without the state support, another 
unsupported bid (which otherwise would have cleared) 
may not clear. And lower market-clearing prices that 
result from the state-supported generators' participa
tion affect all participants in the PJM market and 
suppress the price signals that would otherwise indi
cate a need for new capacity. 14-623 Pet. App. 65a-
68a, 94a. 

b. The Maryland petitioners claim (14-614 Pet. 16
18; 14-623 Pet. 29-30) that the Commission's 2011 
amendment to the minimum-offer-price rule, which 
eliminated the exemption for state-sponsored entry 
into the PJM capacity market, minimizes any price-
skewing effects of state-subsidized entry. Petitioners, 
however, cannot escape the factual findings of the 
courts below, which credited evidence that the state 
programs have a price-suppressive effect on the ca
pacity markets—even after the Commission's 2011 
amendment to the minimum-offer-price rule. See 14
623 Pet. App. 22a-23a; 14-634 Pet App. 87a-92a, 108a-
109a. That is because a state-selected generator can 
bid the minimum-offer default price—even if the gen
erator's actual costs are higher than the default 
price—once the generator accounts for the offset to 
its costs from the state-mandated supplemental pay
ments it receives. That suppression of price signals, 
which are an important aspect of PJM's Reliability 
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Pricing Model, could cause other generators in all 
States throughout the PJM market to become hesitant 
to expand generation capacity. See ibid. Thus, by 
requiring the selected generators to bid their capacity 
into and clear the Commission-approved PJM auction, 
the programs directly interfere with the competitive 
market mechanisms that the auction uses to set 
wholesale capacity rates. 

2. The Court's recent decision in Oneok confirms 
that the LCAPP and the Generation Order are 
preempted, because, beyond their direct price-
suppressive pressure on the wholesale capacity mar
ket, the programs directly target the PJM market 
mechanism for determining wholesale capacity rates. 
In Oneok, the Court considered whether FERC's 
jurisdiction over practices affecting wholesale rates 
for natural gas preempted the application of state 
antitrust laws to a practice that affected both whole
sale and retail rates. 135 S. Ct. at 1599. The Court 
explained that whether a state regulation falls within 
the preempted field depends on "the target at which 
the state law aims." Ibid, (emphasis omitted). The 
Court concluded that, unlike state regulations that are 
"aimed directly at * * * wholesales for resale," id. at 
1600 (citation omitted), the plaintiffs' state antitrust 
claims were not preempted because antitrust laws 
"are not aimed at natural-gas companies in particular, 
but rather all businesses in the marketplace," id. at 
1601. 

Unlike the state antitrust claims in Oneok, the 
LCAPP and the Generation Order take direct aim at 
the PJM capacity market by attempting to implement 
their own regulatory frameworks for incentivizing 
new generation as a direct overlay on the PJM auc-
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tion. Both programs mandate that state-selected gen
erators receive the amounts set forth in their state-
mandated contracts with electric distribution compa
nies, which are directly tied to the generators' sales of 
capacity into the PJM market. Indeed, the programs 
grew out of the view expressed by New Jersey and 
Maryland officials that PJM's wholesale capacity 
auction was failing to adequately incentivize new gen
eration in the PJM region. 14-623 Pet. App. 12a; 14
634 Pet. App. 15a-16a. 

The States' programs are therefore similar to state 
regulations that the Court has previously found pre
empted by FERC's exclusive jurisdiction. In Schnei-
dewind v. ANR Pipeline Co., 485 U.S. 293 (1988), for 
example, the Court concluded that a Michigan law 
that sought to regulate securities issued by interstate 
natural gas companies was preempted because it 
would have permitted the State to prevent a natural-
gas company from raising its equity levels above a 
certain point, thus "ensuring] that the company 
w[ould] charge only what Michigan considered] to be 
a 'reasonable rate.'" Id. at 308; see id. at 296-297, 310. 
The New Jersey and Maryland programs similarly 
target the wholesale market by guaranteeing a level of 
compensation that the state-selected generators will 
receive based on their wholesale sales of capacity if 
they clear the PJM auction, thereby distorting the op
eration of the PJM market. 

In Mississippi Power & Light Co. v. Mississippi, 
487 U.S. 354 (1988), the Court held that the FPA 
preempted a state proceeding to determine the rea
sonableness of FERC-mandated payments for the sale 
of nuclear power to wholesalers of electricity, which 
led to higher retail electricity rates. Id. at 373-377. 
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The Court explained that, even where a State acts 
within the scope of its authority to set retail rates and 
conduct prudence reviews, "FERC-mandated alloca
tions of power are binding on the States, and States 
must treat those allocations as fair and reasonable 
when determining retail rates." Id. at 371. Here too, 
even where the State is invoking its authority to regu
late generation facilities, 16 U.S.C. 824(b)(1); see 
Pacific Gas & Elec. Co. v. State Energy Res. Conser
vation & Dev. Comm'n, 461 U.S. 190, 205-206 (1983), it 
may not do so in a way that directly undermines the 
wholesale capacity rates produced by the Commission-
approved P JM auction. 

Petitioners attempt (14-623 Pet. 22) to characterize 
the contracts required by the two state programs as 
bilateral contracts for the sale of capacity at whole
sale, which can establish just and reasonable rates 
that are subject to review by FERC. See Morgan 
Stanley Capital Grp., Inc. v. Public Util. Dist. No. 1 
of Snohomish Cnty., 554 U.S. 527, 545-546 (2008). But 
the contracts required by the state programs here are 
not bilateral contracts for the actual purchase and sale 
of capacity. The programs instead require the gener
ators' promised capacity to be bid into the PJM auc
tion and sold to PJM for the clearing price. 14-623 
Pet. App. 12a-13a; 14-634 Pet. App. 22a-23a, 100a. 
The additional payments made to the generators by 
the electric distribution companies are not to purchase 
capacity, but rather are mechanisms to guarantee that 
generators will receive a specified price based on their 
wholesale sales and thereby subsidize the generators 
for clearing the auction and selling their capacity to 
PJM. That arrangement is aimed directly at and 
distorts the Commission-approved market mechanism 
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for setting wholesale rates and is preempted for that 
reason. Contrary to petitioners' assertions {e.g., 14
623 Pet. 22, 30-34; 14-634 Pet. 29-31), the decisions 
below do not call into question true bilateral contracts 
for the purchase of capacity or state requirements 
that utilities enter into such contracts with particular 
types of generators. 

B. The Decisions Below Are Narrow And Allow States To 
Incentivize New Generation Of Capacity In A Variety 
Of Ways 

Petitioners contend (14-614 Pet. 30-31; 14-623 Pet. 
30-35; 14-634 Pet. 27-31) that the decisions of the 
courts of appeals will stifle the States' ability to en
courage new generation of clean energy. But both 
courts went out of their way to emphasize that their 
preemption decisions were limited to the specific cir
cumstances of the New Jersey and Maryland pro
grams. 

1. In finding the New Jersey and Maryland pro
grams preempted, the courts of appeals focused, at 
least in part, on the States' attempt to "functionally" 
(14-623 Pet. App. 17a) or "effectively" (14-634 Pet. 
App. 20a) set the price that state-selected generators 
receive for wholesale capacity. Taken in isolation, 
those statements could perhaps suggest an unduly 
broad rule of preemption—that whenever a State sub
sidizes or otherwise supports in-state generation, it 
is in some measure effectively "supplanting]" the 
Commission-approved wholesale-capacity rate deter
mined through the PJM auction. 14-623 Pet. App. 
17a; see 14-634 Pet. App. 26a. 

Both courts of appeals, however, specifically ex
plained that their preemption holdings were narrow. 
The Fourth Circuit stressed that "not every state 
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statute that has some indirect effect on wholesale 
rates is preempted," but that the effect of the Mary
land program "on matters within FERC's exclusive 
jurisdiction is neither indirect nor incidental." 14-623 
Pet. App. 21a (citation and internal quotation marks 
omitted). The court declined to express an opinion on 
"other state efforts to encourage new generation, such 
as direct subsidies or tax rebates, that may or may not 
differ in important ways from the Maryland initia
tive." Ibid. 

The Third Circuit likewise explained that "[w]hen a 
state regulates within its sphere of authority, the 
regulation's incidental effect on interstate commerce 
does not render the regulation invalid." 14-634 Pet. 
App. 29a.4 The court also noted that "states may 
select the type of generation to be built—wind or 
solar, gas or coal—and where to build the facility," 
ibid., and it stressed that New Jersey has other means 
available to achieve its clean-energy goals, id. at 26a. 
We agree. 

Moreover, at the government's urging (U.S. Br. 18
19), the Third Circuit stated that permissible means of 
advancing those goals may include using the State's 
tax-exempt bonding authority, offering property tax 
relief or favorable site-lease agreements, or easing 

4 In emphasizing the limited nature of its holding, the Third Cir
cuit stated that it would not "endorse the argument that LCAPP 
has been field preempted because it affects the market clearing 
price by increasing the supply of electric capacity." 14-634 Pet. 
App. 29a. The court apparently attributed that argument to the 
federal government. Ibid, (citing U.S. Br. 11-17). As noted above 
(note 2, swpra), however, the government argued in its amicus 
brief that the LCAPP was preempted because of the program's 
direct intrusion on the Commission-approved PJM auction and its 
tying of subsidies directly to the auction price. 
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permit approvals. 14-634 Pet. App. 26a n.4. Permissi
ble state programs might also involve contracts be
tween generators and utilities that are not directly 
tied to participation in and clearing the PJM auction, 
a requirement that local utilities purchase a percent
age of electricity from a particular generator or re
newable resources, or the creation of renewable ener
gy certificates to be independently used by utilities in 
compliance with state requirements. The decisions 
below cannot fairly be read to broadly foreclose such 
state programs that incentivize new generation 
through economic or non-economic subsidies, provided 
those incentives do not directly interfere with the 
Commission-approved market mechanism for deter
mining wholesale capacity rates. See U.S. Br. 9-10. 

2. No court has relied upon the Third or Fourth 
Circuit's decision to find a state program preempted. 
Indeed, a district court in Connecticut recently reject
ed a challenge to that State's renewable-energy pro
gram, where the challenge was based on the decisions 
below. , 

IxiAllco Finance Ltd. v. Klee, No. 3:13cvl874, 2014 
WL 7004024 (Dec. 10, 2014), appeal pending, No. 15-20 
(2d Cir. filed Jan. 5, 2015), the district court consid
ered a Connecticut program that compelled electric 
distribution companies to enter into bilateral con
tracts to purchase up to four percent of Connecticut's 
electricity needs for a term of up to 20 years from in
state, state-selected renewable projects. Id. at *1. 
The court rejected a claim that the program was 
preempted by FERC's authority over wholesale rates 
for electricity. Id. at *6-*10. The court explained 
that, unlike the New Jersey and Maryland programs, 
the Connecticut program was "devoid of any * * * 
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market-distorting features that encroach [upon] 
FERC's exclusive jurisdiction over setting wholesale 
rates." Id. at *10. The Connecticut law did not direct
ly distort the wholesale market because Connecticut 
required the electric distribution companies to pur
chase renewable energy directly from the selected 
generators, rather than requiring the generators to 
sell their capacity to a FERC-approved wholesale 
market operator through its auction. Ibid. 

Petitioners thus have not shown that the Third and 
Fourth Circuit's decisions will prevent States from 
implementing such renewable-energy programs. 

C. The Decisions Below Do Not Conflict With Any Deci
sion Of Another Court Of Appeals 

Both courts of appeals—and all eight federal 
judges—to have considered the New Jersey and Mar
yland programs have concluded that the programs are 
preempted. The lack of any disagreement in the 
courts of appeals further counsels against review by 
this Court. 

Petitioner Maryland Public Service Commission 
contends (14-614 Pet. App. 15-16) that the Fourth 
Circuit's decision conflicts with Atlantic City Electric 
Co. v. FERC, 295 F.3d 1 (D.C. Cir. 2002) (Atlantic 
City), which holds that utilities cannot be forced to 
cede to PJM their ability to change their rates once 
they allow PJM to use their transmission lines. Id. at 
10-11. According to petitioner (14-614 Pet. 16), Atlan
tic City "compels the conclusion that PJM's tariff 
could not displace [the selected generator's] right to 
set its own rate for wholesale sales, subject to FERC 
review." The state-selected generators in these cases, 
however, voluntarily gave up their right to set their 
own rate for wholesale sales (subject to review by 

Case 3:15-cv-00608-CSH   Document 45   Filed 04/14/16   Page 93 of 95



24 

FERC) when they entered the PJM auction and 
agreed to receive the clearing price. The decisions 
below therefore do not conflict with Atlantic City. 

Petitioner CPV Maryland asserts (14-623 Pet. 21
24) that the Fourth Circuit's decision has blurred the 
line that divides the respective spheres of authority 
between the States and the Commission outlined in 
the D.C. Circuit's decision in Connecticut Department 
of Public Utility Control v. FERC, 569 F.3d 477 
(2009), cert, denied, 558 U.S. 110 (2010): the Commis
sion approves the procedure for arriving at the esti
mated amount of capacity that a wholesale-market 
operator determines is necessary, even though doing 
so may incentivize construction of more generation 
facilities, but the States retain the authority to regu
late generation facilities. See id. at 481-482. That 
dividing line remains intact. Both courts of appeals 
expressly recognized that States retain their authority 
to regulate generation facilities. 14-623 Pet. App. 20a-
21a; 14-634 Pet. App. 29a-30a ("The states may select 
the type of generation to be built—wind or solar, gas 
or coal—and where to build the facility."). That au
thority cannot be exercised, however, in a manner that 
directly interferes with the Commission-approved 
market mechanism for determining wholesale capacity 
rates. The lack of any conflict in the lower courts 
counsels against this Court's review. 
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CONCLUSION 

The petitions for writs of certiorari should be denied. 
Respectfully submitted. 
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