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SUMMARY OF ARGUMENT
The Maryland Public Service Commission (Maryland or PSC) sought to
fulfill its obligation to ensure the availability of generating capacity adequate to
meet anticipated reliability needs by directing Maryland retail utilities to sign longterm “contracts for differences” (CFDs) with CPV Maryland, LLC (CPV), the
winner of a state-run competitive solicitation. Plaintiff-generators argue that they
are injured by competition from CPV‟s state-supported resource. But that
competition imposes no harm because it occurs entirely in Federal Energy
Regulatory Commission (FERC)-regulated markets, and pursuant to PJM‟s
FERC-approved tariff. Plaintiff-generators persuaded FERC to revise PJM‟s tariff
to subject new state-supported resources to a cost-based entry test. CPV passed that
test, and FERC found the resulting auction rates just and reasonable.
In the court below, plaintiff-generators mounted another attempt to exclude
CPV from PJM‟s markets—this time challenging the state support agreements on
constitutional grounds. They lacked standing to do so. Plaintiff-generators have no
cognizable injury-in-fact because they have received and will continue to receive
the just-and-reasonable, FERC-approved auction prices. Their alleged harm is
traceable to FERC‟s decisions about how state-supported resources participate in
wholesale markets—and not to Maryland‟s actions.

Plaintiff-generators also are wrong on the merits. Maryland‟s order requiring
its retail utilities to enter into CFDs with CPV did not enter any exclusive federal
field. Federal Power Act (FPA) Section 201, 16 U.S.C. § 824, preserves state
authority over the adequacy of generating capacity. Maryland supports CPV‟s
contention that, contrary to the district court‟s findings, the CFDs are construction
financing contracts, and not FERC-jurisdictional rates. Even if the CFDs are
FERC-jurisdictional, the FPA would not preempt Maryland‟s order. FPA
rate-setting authority belongs to public utilities (here, CPV) that contract to sell
electricity in interstate commerce. FERC ensures that the resulting rates comport
with FPA requirements. Assuming the CFDs are FERC-jurisdictional, FERC‟s
rate-review authority remains to be exercised.
With respect to their field-preemption claim—the only one the district court
granted—plaintiff-generators never explain how state decisions leading to
contracts that are either outside of or subordinate to FERC‟s jurisdiction can usurp
or conflict with it. Their retort that the CFDs were not “freely negotiated” misses
the point, and ignores that retail utilities‟ wholesale-purchasing decisions are
frequently subject to state control, including state-supervised solicitations.
Plaintiff-generators cite no case finding preemption where a state directed retail
utilities to contract at rates offered by a generation developer, subject (if the
agreement was jurisdictional) to FERC review. The FPA is clear: even if the CFDs
2

are FERC-jurisdictional, Maryland could direct the electric distribution companies
(EDCs) to enter them; CPV could choose to enter them and set a FERCjurisdictional contract rate; and FERC can regulate those rates. The arrangement
accords with the FPA and is not preempted.
Plaintiff-generators

next

argue—incorrectly—that

Maryland‟s

order

conflicts with a supposed federal policy requiring uniform compensation to
PJM capacity sellers.1 In fact, federal law requires no such uniformity—especially
not as between 20-year bilateral agreements and annual spot-market prices.
More fundamentally, state-federal conflict is a structural impossibility here.
If the CFDs are found to be outside of FERC‟s jurisdiction, there is obviously no
conflict. If the CFDs are FERC-jurisdictional, then they are subordinate to FERC‟s
authority and FERC may modify them. FERC also sets the tariff rules under which
CFD-backed resources participate in PJM‟s markets and the extent, if any, to which
they affect prices. Operating under those rules, PJM revised CPV‟s offer to reflect
PJM‟s own estimate of CPV‟s costs; that cost-based offer cleared; FERC declared
the resource competitive and the resulting auction prices just and reasonable; and
FERC held that CPV should be free hereafter to submit zero-price bids—just like
all existing resources, including those of plaintiff-generators. Plaintiff-generators,
not Maryland, seek to end-run FERC‟s decisions.
1

The district court did not reach conflict-preemption claims.
3

Finally, plaintiff-generators argue Commerce Clause claims not properly
before the Court. The district court‟s judgment declared that Maryland violated the
Supremacy Clause, reserved jurisdiction to consider injunctive relief if needed, and
dismissed plaintiff-generators‟ Commerce Clause claims with prejudice. Their
attempt to revive those claims without cross-appealing is barred because it requires
a rewriting of the judgment: Commerce Clause theories cannot provide an
alternative basis for affirming a declaratory judgment obtained on preemption
grounds. Even if properly raised here, their claims lack merit. Maryland solicited
offers to build a new generating facility in the Southwest Mid-Atlantic Area
Council (SWMAAC) PJM-capacity zone, where PJM and others said—and the
PSC found—that more generation capacity was needed for local reliability
purposes. The solicitation was open to any developer, from any state, willing to
build the facility. As the district court found, Maryland did not impede anyone
from building any other resource anywhere they wanted.
ARGUMENT
I.

PLAINTIFF-GENERATORS LACKED STANDING
Plaintiff-generators lacked Article III standing because they suffered no

“injury-in-fact” traceable to the Maryland order.

4

A.

Plaintiff-generators have no injury-in-fact

Plaintiff-generators argue that they suffered “financial and pecuniary harm”
(Br. 16) of “about” $90 million (JA 394) from CPV‟s participation in PJM markets.
Yet they abandoned their damages claim because they did “not … [think] of the
pecuniary harms as something as to which [the district court] could feasibly enter
relief.” JA 752. That belief is correct because any damages would be based,
impermissibly, upon entitlement to a hypothetical capacity-auction price different
from the one that resulted from CPV‟s FERC-approved auction participation. See,
e.g., H.J. Inc. v. Nw. Bell Tel. Co., 954 F.2d 485, 488 (8th Cir. 1992).
Courts have long held that the FERC-filed rate is “for all purposes, the legal
rate.” Keogh v. Chicago & Nw. Ry. Co., 260 U.S. 156, 163 (1922). Here, PJM‟s
auction rules and the resulting prices are the filed rate, and are “unassailable in
judicial proceedings.” Simon v. KeySpan Corp., 694 F.3d 196, 204 (2d Cir. 2012),
cert. denied, 133 S. Ct. 1998 (2013).
FERC determined that CPV‟s resource—which cleared the auction with a
cost-based offer calculated by PJM (JA 270)—is “economic[,]” “competitive,” and
“does not artificially suppress market prices” (JA 889-90), but instead produces
“just and reasonable” rates. JA 1031-32. And because CPV cleared, it now is
required to bid into PJM‟s corresponding energy market (JA 804) and future

5

capacity auctions.2 As PJM‟s tariff now calls for CPV‟s participation, a judicial
declaration frustrating or preventing that participation would run afoul of the
filed-rate doctrine.
“[A]n „injury in fact‟ [is] an invasion of a judicially cognizable interest.”
Bennett v. Spear, 520 U.S. 154, 167 (1997). Because plaintiff-generators are
entitled to nothing but the operation of the filed rate, “they failed to allege an
injury-in-fact” resulting from CPV‟s participation in PJM markets. McCray v. Fid.
Nat’l Title Ins. Co., 682 F.3d 229, 243 (3d Cir. 2012), cert. denied, 133 S. Ct. 1242
(2013). In McCray, the Third Circuit affirmed the dismissal for lack of standing of
claims that defendants had illegally fixed title-insurance prices filed with
Delaware‟s insurance commissioner. Employing reasoning applicable here,
McCray found that alleged future losses or damages arising from the continued
operation of “current [filed] rates do not constitute a[n] [Article III] injury under
the filed rate doctrine.” Id. at 243 n.15.3

2

See N.J. Bd. of Pub. Utils. v. FERC, No. 11-4245, 2014 U.S. App. LEXIS 3084, at
*18 n.4 (3d Cir. Feb. 20, 2014) (“NJBPU”); Mirant Energy Trading, LLC v. PJM
Interconnection, LLC, 122 FERC ¶ 61,007, P 35 (2008) (must offer obligation).
3

McCray‟s finding that there was no injury-in-fact disposes of plaintiff-generators‟
claim that Maryland has raised a “prudential standing argument[].” Br. 38 n.2
(citation omitted). And, as discussed infra, plaintiff-generators have likewise failed
to meet the “traceability” element of Article III standing. Because plaintiffgenerators are entitled to nothing other than the “„just and reasonable‟” (id. 41)
PJM tariff rate and have no injury-in-fact, let alone one traceable to Maryland‟s
actions, the district court lacked “jurisdiction to decide the constitutionality of
6

Plaintiff-generators‟ claimed future losses also are wholly “conjectural or
hypothetical,” Whitmore v. Arkansas, 495 U.S. 149, 155 (1990) (internal citation
omitted), and not a proper basis for Article III standing. McCray, 682 F.3d at 24344. The district court found that future PJM auction results depend upon “all the
factors that play into the market-based auction process administered by PJM”
(JA 340), including demand levels, unit participation, bidding strategies and market
rules—that are all subject to change.
Plaintiff-generators claim (Br. 40-41) that “[i]t strains credulity to suggest
that competitors [will] not be injured” if CPV bids its capacity into future auctions
at a zero price. But, again, their complaint is with FERC‟s rules, under which a
resource that clears one capacity auction can bid thereafter at a zero price. See
JA 235. “PJM has reported that in some [auctions], 80% of the participants bid
zero” (id.), likely including plaintiff-generators themselves.4 FERC expressly
rejected plaintiff-generators‟ calls to continue subjecting state-supported resources
(but only those resources) to minimum-offer requirements after clearing one
auction with a cost-based offer. NJBPU, at *43, 101-04.
Plaintiff-generators claim “competitor” standing (Br. 38) to challenge CPV‟s
“entrance … into the business,” quoting Ass’n of Data Processing Serv. Orgs., Inc.
[Maryland‟s] regulatory actions.” Id. (emphasis and citation omitted).
4

Other estimates put the percentage of zero bidders at above 95 percent. See n.28,
infra.
7

v. Camp, 397 U.S. 150, 154 (1970) (“Camp”), and related cases.5 But CPV‟s
entrance occurred via rules that the plaintiff-generators litigated before FERC and
the Third Circuit. Plaintiff-generators had standing to do so because those
proceedings involved a challenge to agency rules controlling new entry.6 But
competitor-standing cases afford no free pass to challenge upstream actions
creating potential rivals.
Plaintiff-generators cannot evade the filed-rate bar and attack collaterally
PJM‟s tariff or CPV‟s participation pursuant to it. Miss. Power & Light Co. v. Miss.
ex rel. Moore, 487 U.S. 354, 375 (1988).7 And while plaintiff-generators seek a

5

Plaintiff-generators‟ Camp quotation is unfairly truncated. The Court stated that
“an existing entrepreneur had standing to challenge the legality of the entrance of a
newcomer into the business, because the established business was allegedly
protected by a valid city ordinance that protected it from unlawful competition.”
Id. at 154 (emphasis added, citation omitted). Here, PJM‟s FERC-approved tariff
provides for—rather than protects against—CPV‟s market participation, and the
Constitution does not protect plaintiff-generators from that competition.
6

See id. (Administrative Procedure Act (APA) challenge to ruling of Comptroller
of the Currency); Leaf Tobacco Exps. Ass’n v. Block, 749 F.2d 1106, 1112 (4th Cir.
1984) (APA challenge to ruling of Secretary of Agriculture); U.S. Telecom Ass’n v.
FCC, 295 F.3d 1326, 1331 (D.C. Cir. 2002) (Communications Act challenge to
FCC ruling); High Plains Wireless, L.P. v. FCC, 276 F.3d 599, 605 (D.C. Cir. 2002)
(same); Exxon Co., U.S.A. v. FERC, 182 F.3d 30, 43 (D.C. Cir. 1999) (Interstate
Commerce Act challenge to FERC ruling); Liquid Carbonic Indus. Corp. v. FERC,
29 F.3d 697, 701 (D.C. Cir. 1994) (challenge to FERC ruling under Public Utilities
Regulatory Policies Act of 1978).
7

The filed-rate doctrine bars claims that challenge the formation of filed rates.
While not present here, it is noteworthy that the filed-rate doctrine is sufficiently
expansive that it has barred rate challenges even where their formation is tainted by
bribery, H.J. Inc., 954 F.2d at 488, antitrust conspiracy, Square D Co. v. Niagara
8

competitor exception to that rule, the Supreme Court has never found one, and this
Court refused to recognize one. Lifschultz Fast Freight, Inc. v. Consol. Freightways
Corp. of Del., 998 F.2d 1009 (4th Cir. 1993), summarily affirming district court
decision, 805 F. Supp. 1277, 1296 (D.S.C. 1992), that “the filed rate doctrine
applies to actions by competitors as well as customers.” Like the ICC in Lifschultz,
FERC “is the sole source of any rights relating to an [alleged] injury caused by a
filed rate for not only customers, but for the entire public, including competitors.”
805 F. Supp. at 1295.
B.

Plaintiff-generators’ supposed injuries are traceable to
actions by FERC, not Maryland

Article III standing requires alleged injuries to be “fairly traceable” to the
challenged action. Allen v. Wright, 468 U.S. 737, 757 (1984). Maryland‟s order
arguably helps the development of CPV‟s resource, but, by itself, inflicts no injury
on plaintiff-generators. If CPV‟s resource were dedicated to an industrial use, it
would have no impact on the PJM prices that are plaintiff-generators‟ sole concern.
Plaintiff-generators‟ supposed injury is traceable only to FERC-approved rules that
allow CPV to participate in PJM‟s markets and determine how that participation
affects PJM capacity and energy prices. FERC—not Maryland—controlled CPV‟s
entry and price effects.

Frontier Tariff Bureau, Inc., 476 U.S. 409 (1986), and breach of fiduciary duty,
Montana-Dakota Utils. Co. v. Nw. Pub. Serv. Co., 341 U.S. 246 (1951).
9

This Court has said that it is “substantially more difficult” to satisfy standing
requirements “when a plaintiff is not the direct subject of government action, but
rather when the asserted injury arises from the government‟s allegedly unlawful
regulation (or lack of regulation) of someone else.” Frank Krasner Enters., Ltd. v.
Montgomery Cnty., Md., 401 F.3d 230, 234-5 (4th Cir. 2005) (internal citation
omitted). In Frank Krasner, a gun-show operator lacked standing to challenge a
county ordinance restricting funding to convention centers that allowed gun sales.
Id. at 236. The gun-show operator failed the traceability test because he was “onceremoved” from the county‟s action. Id. The convention center could have
eschewed the funding and continued hosting gun shows, so its contrary decision
broke the causation necessary to challenge the county‟s ordinance. Id. Similarly,
here, plaintiff-generators‟ “injuries” relate solely to CPV‟s alleged impact on PJM
market prices—impacts controlled exclusively by PJM and FERC, “third part[ies]
not before the court.” Id.8 Again, plaintiff-generators had standing to and sought
PJM tariff changes before FERC. CPV complied with those revised rules, and
cleared the ensuing capacity auction.

8

See also Mirant Potomac River, LLC v. EPA, 577 F.3d 223, 230 (4th Cir. 2009)
(harm caused by Virginia regulations rather than by the challenged EPA approval
of Virginia‟s State Implementation Plan for compliance with Clean Air Interstate
Rule).
10

II.

MARYLAND’S ORDER IS NOT PREEMPTED
Plaintiff-generators also are wrong on the merits.9
A.

Maryland’s order is not field-preempted

Under the CFDs, Maryland EDCs assume the market-price risk for CPV‟s
capacity sales as consideration for CPV‟s agreement to build a power plant. See
Md. Br. 16. Even if such agreements are deemed to establish FERC-jurisdictional
rates, Maryland‟s order is not preempted because retail regulation that initiates a
transaction subject to FERC‟s authority cannot usurp or displace that authority.10
Plaintiff-generators essentially ignore this point, instead asserting repeatedly that
Maryland “set,” “regulate[d],” and “dictate[d]” wholesale rates “determined by the
state‟s own regulatory process.” Br. 15, 25-26, 30, 37, 41, 42. Likewise, the district
court‟s core finding is that Maryland impermissibly set a wholesale rate. JA 310.
Plaintiff-generators‟ claims are false and the court‟s finding is incorrect.
The FPA accords wholesale rate-setting authority to public utilities making
sales in interstate commerce;11 and neither states12 nor FERC13 may interfere with
9

In parallel Third Circuit proceedings, the United States was invited to brief
whether the FPA preempts New Jersey‟s Long-Term Capacity Pilot Program
(LCAPP) Act. Order, PPL EnergyPlus, LLC v. Solomon, Nos. 13-4330 et al. (3d
Cir. Feb. 21, 2014). Because the United States has not sought to participate here,
and no party has sought to lodge its brief, we do not address it here.
10

See Md. Br. 17-18 and the cases cited there.

11

NRG Power Mktg., LLC v. Me. Pub. Utils. Comm’n, 558 U.S. 165, 171 (2010);
Morgan Stanley Capital Grp., Inc. v. Pub. Utils. Dist. No. 1, 554 U.S. 527, 531
(2008); United Gas Pipe Line Co. v. Mobile Gas Serv. Corp., 350 U.S. 332, 341
11

that statutory right. Maryland‟s directive that its EDCs accept CPV‟s offer is not
prohibited rate-setting. Here, CPV, a public utility, developed the CFD rate offered
in response to Maryland‟s solicitation (JA 264), and willingly entered into the
CFDs, setting any CFD rate by contract. “[T]he FPA … permits utilities to set rates
… through bilateral contracts.” Morgan Stanley Capital Grp., 554 U.S. at 531.
FERC‟s exclusive FPA authority is to ensure that rates set initially by public
utilities comport with FPA standards and, if not, to remedy them. Mobile, 350 U.S.
at 341.14 As amici American Public Power Association and National Rural Electric
Cooperative Association explain:
[T]he FPA requires every public utility to file with FERC
“schedules showing all [jurisdictional] rates and
charges… together with all contracts which in any
manner affect or relate to such rates [or] charges.” 16
U.S.C. § 824d(c). A public utility cannot change its rate
schedules without giving prior notice by filing the change
with FERC. 16 U.S.C. § 824d(d). If FERC finds that such
(1956); S. Carolina Generating Co. v. FPC, 249 F.2d 755, 760 (4th Cir. 1957).
12

California Pub. Utils. Comm’n, 132 FERC ¶ 61,047, P 69 (“Cal PUC 1”),
clarified, 133 FERC ¶ 61,059 (2010), holding the state‟s program preempted to the
extent the state displaced a public-utility seller‟s right to file with FERC the rate “it
proposes to charge.”
13

Atlantic City Elec. Co. v. FERC, 295 F.3d 1, 10 (D.C. Cir. 2002) (FERC cannot
“force public utilities to file particular rates” or “prohibit public utilities from filing
changes in the first instance.”) (citations omitted), mandate enforced, 329 F.3d 856
(D.C. Cir. 2003).
14

Mobile involved the Natural Gas Act, but the FPA‟s rate-review provisions are
“substantially identical.” FPC v. Sierra Pacific Power Co., 350 U.S. 348, 353
(1956).
12

a rate is “unjust, unreasonable, unduly discriminatory or
preferential,” the FPA provides that FERC “shall
determine the just and reasonable rate … to be thereafter
observed and in force, and shall fix the same by order.”
16 U.S.C. § 824e(a).
Br. 6. While FERC‟s rate-review authority is “paramount,” Mobile, 350 U.S. at
344, it remains “passive and reactive.” Atlantic City Elec. Co., 295 F.3d at 10
(quotation omitted).15 Ordering retail utilities to accept CPV‟s terms, potentially
subject to FERC review, did not usurp FERC‟s role.16
Plaintiff-generators respond that the CFDs are “not … bilateral contract[s]”
subject to FERC approval because they were not “„freely negotiated …‟ among
willing counterparties,” asserting without support that “state-mandated contract[s]”
are “nothing like any mechanism FERC approves.” Br. 42 (citation omitted). That
is wrong for reasons demonstrated in our opening brief, which plaintiff-generators
ignore. Although FERC alone decides the legality of wholesale rates, states may
15

While passive, FERC‟s authority does not depend on the filing of the CFDs. The
CFDs need not be filed, if within CPV‟s market-based rate authority. JA 1072.
FERC monitors market-based rates through the filing of quarterly electronic
reports. JA 305. If the CFDs are FERC-jurisdictional and required to be filed,
FERC may order CPV to file them. E.g., AES Huntington Beach, L.L.C., 87 FERC
¶ 61,221, 61,877-78, reconsideration denied, 87 FERC ¶ 61,381 (1999).
16

Plaintiff-generators argue (Br. 26) that FPA § 201(b), 16 U.S.C. § 824(b),
includes language—missing from the NGA‟s analogous provision—that
purportedly subordinates state jurisdiction over generation to FERC‟s jurisdiction
over wholesale rates. That language does not address Maryland‟s demonstration
that it did not set a wholesale rate because, under the FPA‟s rate provisions, CPV—
not FERC—has initial rate-setting authority, and the CFDs potentially constitute
utility-set rates subject to FERC review.
13

direct retail utilities‟ power-supply planning and purchasing decisions.17 FERC
acknowledges

state

authority

over

generation

development

and

power

purchasing,18 including the power “to dictate a utility‟s actual purchase decisions”
and “the generation resources from which utilities may procure electric energy.”
California Pub. Utils. Comm’n, 134 FERC ¶ 61,044, P 30 & n.62 (2011). Because
sellers offer at particular prices, the ability to choose among competing resources
necessarily includes selecting among offered prices. Thus, where a seller offers a
rate and the resulting contract is subject to FERC review, state orders directing
retail utilities to enter those contracts are not preempted. Cal PUC 1, P 69.19
States exercise authority over power purchasing both after-the-fact (via
prudence review) and before-the-fact (e.g., through renewable-portfolio standards

17

See Md. Br. 19-21 & nn.16-18.

18

Id. 20. FERC recently explained that its own jurisdiction “centers on sales for
resale …, not on purchases.” Standards of Conduct for Transmission Providers,
Order No. 717, 73 Fed. Reg. 63,796, 63,813 (Oct. 27, 2008) (subsequent history
omitted).
19

Amici Electric Power Supply Association and Edison Electric Institute
(EPSA/EEI) say the CFDs are not bilateral contracts because the EDCs do not buy
capacity and energy under them and because the capacity-buyer, PJM, “has not
chosen the rate under the CPV contracts.” Br. 17. But those facts reinforce that the
CFDs are not FERC-jurisdictional. CPV‟s capacity and energy sales occur under
and are compensated through PJM‟s tariff. Like any hedge, the CFDs transfer the
market-price risk of those sales to CPV‟s bilateral counter-parties and the
construction price of the plant is net of that revenue stream. As with any bilateral
agreement in PJM‟s market, PJM is not a party to—and pays nothing under—the
CFDs.
14

or by conducting resource solicitations).20 Indeed, FERC relies on state supervision
as a check on affiliate self-dealing.21 FERC acted in 2007 specifically to facilitate
state-mandated resource planning and competitive solicitations—the very activities
that resulted in the CFDs.22
Plaintiff-generators seem to argue that FERC rulings acknowledging state
authority are ultra vires, as “it is Congress, not FERC, that has declared regulation
of the wholesale market off-limits to the states.” Br. 42. But courts defer to
agencies‟ interpretation of the scope of their statutory jurisdiction.23 And Congress
presumably knows FERC‟s interpretation, and has not amended the FPA to reverse
it.24
Plaintiff-generators argue that Maryland gave up some control over retail
power costs in requiring its retail utilities to divest their generation facilities. Br. 7.
20

See Md. Br. 21; see also EPSA/EEI Br. 33-34.

21

Md. Br. 21.

22

See Standards of Conduct for Transmission Providers, Notice of Proposed
Rulemaking, 72 Fed. Reg. 3,958, 3,959, 3,964, 3,965 (Jan. 29, 2007); Order No.
717, supra, P 77.
23

City of Arlington, Tex. v. FCC, 133 S. Ct. 1863, 1868 (2013) (“Statutory
ambiguities” including those relating to jurisdiction are to be resolved “not by the
courts but by the administering agency.”).
24

See Johnson v. Transportation Agency, Santa Clara Cnty., 480 U.S. 616, 629 n.7
(1987); Brown & Williamson Tobacco Corp. v. FDA, 153 F.3d 155, 170-71 (4th
Cir. 1998), aff’d, 529 U.S. 120, 144 (2000) (Congressional inaction “ratified the
FDA‟s long-held position” that it lacked jurisdiction to regulate tobacco products);
Gilchrist v. Newport News Shipbuilding and Dry Dock Co., 135 F.3d 915, 919 (4th
Cir. 1998).
15

Previously, there was no wholesale sale when retail utilities owned the generation
used to serve retail customers, so Maryland—not FERC—determined the rate for
power produced by those assets. After divestiture, that power is purchased at
wholesale, so FERC decides the legality of those rates. Even after restructuring,
however, states retain authority over retail utilities‟ purchasing decisions and
power-supply portfolios. New York v. FERC , 535 U.S. 1, 24 (2002).
B.

There is no conflict between Maryland’s order and federal
law

Plaintiff-generators‟ conflict theory—which the district court declined to
reach (JA 311-12)—fares no better. Plaintiff-generators claim that federal law
mandates uniform rates for resources selling capacity in PJM, subject to a narrow
exception permitting some new resources to lock-in prices for three years. See
Br. 44. Their theory fails because, structurally, no conflict can exist here. If the
CFDs are FERC-jurisdictional, and they are found to offend some rate-uniformity
policy or distort wholesale markets, then FERC can modify them in a regulatory
proceeding under the FPA. Likewise, PJM‟s capacity and energy rates are governed
by PJM‟s tariff, subject to FERC‟s supervision. The CFDs have no
wholesale-market effect but that which FERC allows.

16

1.

Plaintiff-generators’ conflict-preemption arguments
cannot be reconciled with FERC’s orders

Plaintiff-generators‟ conflict theory cannot be reconciled with FERC‟s
orders. Plaintiff-generators portray Maryland as end-running FERC decisions
(Br. 46), but FERC itself suggested Maryland‟s path. And Maryland, in following
it, complied at every step with FERC‟s rules.
When PJM proposed its capacity-auction design, West Virginia challenged it
as intruding into state jurisdiction over generation. JA 824. FERC disagreed,
finding that states and utilities could choose among: (a) building needed capacity;
(b) “creat[ing] an incentive for the construction of new capacity by entering into
long-term bilateral agreements”; or (c) “refrain[ing] from” those steps and paying
the “prices set by the demand curve.” Id. (emphasis added).25 Maryland chose the
second option.26
FERC later approved a minimum-offer price rule (MOPR) addressing the
concern that buyer support for new capacity could depress clearing prices. The
MOPR initially exempted state-mandated resources developed to address
25

FERC held that PJM capacity market payments were “not sufficient to provide
appropriate incentives for efficient investment decisions—whether new entry or a
retirement decision is at stake.” PJM Interconnection, LLC, 117 FERC ¶ 61,331,
P 77 (2006).
26

When it approved PJM‟s proposed capacity market in 2006, FERC was free to
incentivize construction of new generation through market signals. But it did not
remove States‟ long-standing tools, such as CFDs, to acquire needed new
generation.
17

perceived capacity shortfalls (JA 874-75, 879), allowing those resources to submit
below-cost offers that ensured that they would clear. See JA 876. Maryland,
informed by PJM, believed it faced a shortfall and began investigating the need to
spur new capacity. JA 1308-10. These actions were “perfectly predictable” from
the outset; but FERC changed its mind and withdrew the MOPR exemption (after
New Jersey and Maryland began to rely on it), because of new appraisals
concerning how state-supported generation could affect market prices. NJBPU at
*76-77. FERC emphasized that its decision did not interfere with “states … that for
policy reasons … provide assistance for new generation entry if they believe such
expenditures are appropriate for their state.” JA 880.27
Without the exemption, CPV‟s state-selected resource could no longer clear
with a below-cost offer. JA 236, 268-69. Maryland went ahead with its program
knowing that its selected resource would be subject to those rules.28 Under the
current MOPR, if a new resource is offered below certain price benchmarks, PJM
reviews the offer to ensure that it reflects the resource‟s net costs excluding state

27

See also New England States Comm. on Elec. v. ISO New England Inc.,
142 FERC ¶ 61,108 (2013) (LaFleur, concurring) (“[S]tates have the unquestioned
right to make policy choices through the subsidization of capacity”); Midwest
Power Sys., Inc., 78 FERC ¶ 61,067, 61,248 (1997) (“[S]tates also may seek to
encourage renewable or other types of resources … by giving direct subsidies.”
(internal citations omitted)).
28

Maryland issued its order selecting CPV almost a year after FERC eliminated the
MOPR exemption.
18

subsidies (JA 979-80, 990), and, where necessary, adjusts the offer to reflect PJM‟s
cost estimate. See JA 270. Here, PJM reviewed CPV‟s offer and adjusted it
upward. Id. The resulting cost-based offer cleared PJM‟s auction. Id.
FERC has held that CFD-backed resources clearing with cost-based offers
are competitive and economic and do not distort auction prices regardless of their
state support. JA 889-90.29 As even plaintiff-generators admit (Br. 39), despite
complaints that PJM insufficiently adjusted CPV‟s offer (JA 1029), FERC
endorsed the resulting auction prices as just and reasonable (JA 1031-32), and
rejected calls to eliminate opportunities for other state-supported resources to clear
based on PJM cost estimates. Id.
Maryland and CPV thus did everything possible to comply with FERC‟s
capacity-auction rules. Maryland succeeded, and FERC endorsed the result. Any
claim that Maryland‟s or CPV‟s actions conflict with federal law or policy is
untenable.

29

FERC rejected requiring (only) state-supported resources to clear multiple
auctions before they would be permitted to submit zero bids like other existing
resources. JA 889, 945-46, 1048-49. While plaintiff-generators decry zero bidding
by CPV (Br. 40-41), the district court found that in some annual capacity auctions,
80 percent of the participants bid zero. JA 235. Indeed, at oral argument before the
Third Circuit on appeal of FERC‟s MOPR orders, FERC counsel stated that “over
95 percent of the resources that bid into the auction are price takers.” Transcript of
Oral Argument at 84-85, N.J. Bd. of Pub. Utils. v. FERC, Nos. 11-4245 et al. (3d
Cir. argued Sep. 10, 2013).
19

2.

Neither the FPA nor FERC policy requires price
uniformity

Plaintiff-generators allege that the difference between CPV‟s CFD
compensation and PJM auction prices violates a “federal policy” of uniform PJM
capacity sales rates. We anticipated and rebutted that argument, observing that:
(1) PJM

expressly

allows

bilateral

capacity

sales,

which

set

unique,

contract-specific prices; and (2) the CFDs are long-term agreements, while PJM‟s
markets and rates are short-term transactions. Md. Br. 22-23.30 Plaintiff-generators
ignore those points.
The FPA does not mandate uniform rates. It allows rates to be set by
contract, Morgan Stanley, 554 U.S. at 531, making rate differences inevitable.31
This is especially the case as between short-term spot-market prices—like PJM‟s
capacity auction, which sets a different price every year—and long-term
agreements like the CFDs, which are used to hedge the risk of spot-market price
volatility. See Morgan Stanley, 554 U.S. at 547 (“Markets are not perfect, and one
of the reasons that parties enter into wholesale-power contracts is precisely to

30

For example, PJM capacity sellers can seek to exit the market on 90 days‟ notice
by “delisting” their unit[s] on grounds that they are uneconomic. PJM
Interconnection, LLC, 110 FERC ¶ 61,053, PP 123-137, order on reh’g, 112 FERC
¶ 61,031, PP 92-98 (2005). The CFDs prevent CPV from doing so. JA 1370.
31

See United Mun. Distribs. Grp. v. FERC, 732 F.2d 202, 212 (D.C. Cir. 1984)
(upholding rate differences resulting from a utility‟s settlement with a subset of
protesting customers).
20

hedge against the volatility that market imperfections produce.”); Dist. Ct. Trial Tr.
at 95-96 (Mar. 11, 2013, afternoon session) (“3/11/13 pm Tr.”). Such contracts play
an “essential role” in “fostering stability in the electricity market.” NRG, 558 U.S.
at 174.
Plaintiff-generators‟

claims

notwithstanding

(Br.

44-46),

FERC‟s

establishment of a single-clearing-price auction, with a limited new-entry-pricing
exception, created no broad rate-uniformity requirement. Those provisions relate to
what PJM buys and PJM customers pay through the annual auction—but that
auction is not PJM‟s sole capacity marketplace. Bilateral sales are common,32
explicitly allowed,33 and result in virtually the same economic outcomes as the
CFDs. When bilateral capacity buyers offer and clear purchased capacity into the
PJM auction, then, as under the CFDs, the bilateral seller receives the contract
price, the bilateral buyer pays the contract price and receives the market price, and
PJM pays the market price.34

32

JA 364-66, 481-82; 3/11/13 pm Tr. at 97.

33

JA 221 (“[A] capacity resource, such as a generation facility, may sell energy
and capacity directly to an LSE through a bilateral contract at a price determined
by the parties, not set by PJM….”); see also id. 231, 250, 301, 305, 341, 785
(“[A]fter LSEs have had an opportunity to procure capacity on their own, it is
reasonable for PJM to procure capacity in an open auction…. This, however,
should be a last resort.”). Consistent with its “last resort” status, the PJM auction is
called the “Base Residual Auction.”
34

See JA 231 (A load-serving entity can satisfy its capacity obligations by, among
other things, “[e]ntering into a bilateral contract with a capacity resource with the
21

CFDs are not esoteric instruments invented to manipulate capacity auctions.
Cf., EPSA/EEI Br. 16-17. CFDs are common arrangements that transfer
market-price risk in much the same way as a bilateral power purchase agreement,
without any physical sale between the contracting parties.35 They are therefore
particularly useful for—and commonly used by—states that wish to support new
generation development with long-term contracts but whose retail market
structures may not readily accommodate long-term physical transactions.
In any case, FERC set the terms on which CPV participated in PJM‟s
auction (JA 879-81, 888-900) and endorsed successful participation on those terms
(JA 1031-32), knowing about the CFDs and how they work. E.g., JA 840-41,
863-64, 989-90. FERC‟s MOPR orders—issued after the single-price and
new-entry-pricing orders on which plaintiff-generators mistakenly rely—refute any
claim that the CFDs conflicted with policies expressed in earlier orders.

parties to the agreement determining the price for capacity.”). Here, the EDCs do
not take title to the CFD capacity, but Maryland ratepayers receive the reliability
benefit of CPV committing to sell into PJM for 20 years without paying for an
otherwise duplicative amount of PJM capacity.
35

U.S. Dept. of Energy et al., Guide to Purchasing Green Power at 21, DOE/EE0307 (Mar. 2010), available at http://www.epa.gov/greenpower/documents/
purchasing_guide_for_web.pdf (CFDs are “financial agreement[s] that allow[]
renewable power suppliers and purchasers to lock in stable power prices and
revenues.”); Paul Astolfi et al., “Financing Renewable Energy,” 23 Com. Lending
Rev. 3, 7 (2008).
22

III.

PLAINTIFF-GENERATORS WAIVED THEIR COMMERCE
CLAUSE CLAIMS
The district court found that Maryland‟s order did not violate the Commerce

Clause. JA 350. Plaintiff-generators did not appeal this aspect of the judgment, but
argue at length (Br. 51-60) that the district court erred. Their arguments are not
properly before this Court.
Plaintiff-generators claim (Br. 51 n.4) that this Court may consider their
arguments because “appellees sought the same relief” on their Commerce Clause
and preemption claims. This contention is wrong. Counts I and II of their
complaint (preemption and Commerce Clause, respectively) each sought injunctive
relief (JA 70, 73), but the judgment below did not grant it. JA 349-50.36 Counts I
and II also sought declaratory relief pursuant to the Declaratory Judgment Act (28
U.S.C. §§ 2201(a) and 2202), requesting different declarations. Compare JA 70
with id. 73. The Declaratory Judgment Act authorizes courts to “declare the rights
and other legal relations of any interested party seeking such declaration, whether
or not further relief is or could be sought.” 28 U.S.C. § 2201(a). See also Aetna
Casualty & Surety Co. v. Quarles, 92 F.2d 321, 325 (4th Cir. 1937) (Declaratory
judgments “clarify[] and settl[e] the legal relations in issue.”).

36

With respect to Count I, the court retained jurisdiction “to consider injunctive
relief” if necessary. Id. 350.
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The district court entered a judgment that: (1) declared Maryland‟s order was
“violative of the Supremacy Clause” (JA 349), and (2) dismissed with prejudice
“[a]ll claims in . . . Count II” (id. 350), including the requested declaration that
Maryland‟s order violated the Commerce Clause. Plaintiff-generators ask this court
to re-write the judgment. Absent cross-appeal, they may not raise arguments “that
seek to alter or modify the judgment below.” Rosenruist-Gestao E. Servicos LDA v.
Virgin Enters., Ltd., 511 F.3d 437, 447 (4th Cir. 2007) (citing El Paso Natural Gas
Co. v. Neztsosie, 526 U.S. 473, 479 (1999)). This rule is “inveterate and certain,”
and “in more than two centuries of repeatedly endorsing [it], not a single one of
[the Supreme Court‟s] holdings has ever recognized an exception.” El Paso, 526
U.S. at 479-480 & n.3 (citations omitted).
Plaintiff-generators‟ Commerce Clause arguments provide no basis for
affirming the court‟s Supremacy Clause declaration, and contradict the court‟s
Commerce Clause judgment. Declarations based on the two legal theories are not
interchangeable because they announce different rights and legal relations. A
declaration addressing whether a state order is preempted under the Supremacy
Clause settles the legal relationship between the state (and its action) and Congress
(and its respective acts). See, e.g., Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 21
(1824). Here, the Supremacy Clause judgment addressed (incorrectly) the scope of
state authority to take actions allegedly affecting interstate wholesale electricity
24

sales rates. Dismissal of plaintiff-generators‟ Commerce Clause claims, in contrast,
settled legal relationships concerning the Maryland solicitation‟s alleged
discrimination between in-state and out-of-state interests. The FPA and Commerce
Clause claims, the declaratory judgments that flow from them, and how Maryland
would need to structure any future efforts to comply, are all manifestly different.37
IV.

AS HELD BELOW, MARYLAND DID NOT VIOLATE THE
COMMERCE CLAUSE
Even if properly before this Court, plaintiff-generators‟ Commerce Clause

claims fail. Plaintiff-generators claim (Br. 54-56) that Maryland‟s order is facially
discriminatory38 because the state sought new generation to be built in SWMAAC,
a PJM-demarcated zone limited to central Maryland and the District of Columbia.
JA 1310. Plaintiff-generators allege that limitation left “out-of-state interests
wholly ineligible for a „competitive advantage‟ in the interstate market.” Br. 56.
The allegation is false. See JA 1310, 1331. Maryland‟s actions do not “implicate[]”
the dormant Commerce Clause because they place no burdens “on the flow of []

37

Simply stated, a preemption violation requires modification of the CFD. A
Commerce Clause violation would require modification of Maryland‟s solicitation.
38

Plaintiff-generators refer briefly to alleged discriminatory “effects” (Br. 51-52,
56), but fail to address the district court‟s factual finding that Maryland‟s order
imposed no burden on interstate commerce (JA 344-45), let alone show how that
finding is clear error. Plaintiff-generators claim (Br. 56) that “trial evidence”
showed that the CPV unit “displac[ed]” economic out-of-state supply, but the
district court rejected that contention. JA 340.
25

commerce” in the interstate energy market. Brown v. Hovatter, 561 F.3d 357, 36364 (4th Cir. 2009).
The district court made specific factual findings that Maryland did not:
(1) “erect any barriers to the sale or transmission of electric energy at wholesale in
and out of SWMAAC and within the PJM region” (JA 337); (2) “provid[e] a
competitive advantage to an in-SWMAAC generation facility selling electric
energy at wholesale at the expense of other generation facilities competing in the
same market” (id.); (3) “discriminatorily displace imported power” (id. 340); or
(4) “require any out-of-state competitor to establish a physical presence in
SWMAAC or Maryland to supply electric energy to Maryland residents” (id. 342).
See generally JA 337-42. Plaintiff-generators have not shown that any of these
factual findings are clearly erroneous.
The district court also found that “[t]he mere fact that the PSC sought to
procure a new generation facility located within SWMAAC does not, standing
alone, discriminate against the flow of interstate commerce.” JA 337. Maryland‟s
decision was sensible: it sought new generation in an electric zone defined by PJM
(the contours of which PJM could change) because that is where PJM and others
told the state its reliability need was greatest. The PSC concluded: “because of the
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transmission constraints in SWMAAC, the new generation must be located there to
address the need and there is no other means to address our purpose.” JA 1330.39
Maryland placed no residency restrictions on bidders; any developer,
including plaintiff-generators, could bid. JA 342, 1310, 1330-31.40 Both external
and in-state developers faced the same obligation: build a plant within SWMAAC.
That PPL had “readily available sites … in Pennsylvania” but did not “have
generation assets [or a plant site] location that was in SWMAAC” (Br. 56) is of no
moment. Nothing in the Commerce Clause requires Maryland to protect the
plaintiff-generators‟ chosen business model. Brown, 561 F.3d at 363-64.41

39

See also JA 1324-30. Plaintiff-generators‟ claim that “uncontested record
evidence” showed that by 2011, PSC advisors had concluded that reliability
concerns “no longer remained.” Br. 57-58 (citing Ex. P.42, a PSC consultant
report). While noting “improvement in Maryland‟s situation” as of 2011, the
report states that “there are still several risk factors that could affect the State‟s
need for new capacity.” Ex. P.42 at 17. The PSC itself concluded that there is “a
need for new generation in Maryland by 2015” (JA 1329), noting that changes in
circumstances notwithstanding, concerns remained about reliance upon: (1) in-state
coal-fired generation, (2) variable load forecasts, and (3) out-of-state resources and
transmission facilities. JA 1325-27. The district court likewise found that
Maryland is facing “several key risk factors that could rapidly change Maryland‟s
future [energy] supply needs” (JA 259), while noting in its judgment that the court
was “not address[ing] any question regarding the validity of the PSC‟s findings
included in the Generation Order[.]” JA 350. Plaintiff-generators impermissibly
attack the judgment in urging factual findings contrary to the Generation Order.
40

None of the plaintiff-generators bid on the RFP; PPL declined (in part) because
the “RFP acted in a manner inconsistent with [PPL‟s] market principles.” JA 335.
41

Plaintiff-generators‟ cases (Br. 52, 55) are inapposite. In Toomer v. Witsell, 334
U.S. 385 (1948), the court struck down shrimp processing locational restrictions
because those activities could occur just as readily elsewhere. 334 U.S. at 403-04.
27

Even if considered facially discriminatory, Maryland‟s order survives a
commerce clause challenge because it “serves a legitimate local [health and safety]
purpose,” Maine v. Taylor, 477 U.S. 131, 138 (1986). It “ensur[ed] that Maryland
residents have available to them an adequate and reliable supply of electric
energy.” JA 344. The district court found Maryland‟s decision to be rational.
JA 345. And PJM has identified and continues to treat SWMAAC as a separate
electric reliability zone because it has experienced transmission constraints in the
past, and could do so again in the future. JA 1326. Thus, Maryland‟s purpose could
not “be served as well by available nondiscriminatory means.” Maine, 477 U.S. at
138. While plaintiff-generators contend that a hypothetical plant could have been
built in Pennsylvania and provided the same reliability benefits, they submitted no
evidence showing that this would have been feasible in fact, and the district court
made no such finding. The law has “never deemed a hypothetical possibility of
favoritism to constitute discrimination that transgresses constitutional commands.”
Gen. Motors Corp. v. Tracy, 519 U.S. 278, 311 (1997) (citation omitted).

Electric-reliability needs and new power plants to satisfy them are more
geographically particularized. They are also more particularized than the local
milk-processing requirements invalidated by Dean Milk Co. v. City of Madison,
Wis., 340 U.S. 349, 354-55 (1951), which struck down the law precisely because
there were “reasonable and adequate alternatives” to ensure the wholesomeness of
out-of-state milk.
28

CONCLUSION
The Court should vacate the decision below because plaintiff-generators
lacked standing. If the merits are reached, the Court should reverse the district
court‟s judgment that Maryland violated the Supremacy Clause, and should dismiss
challenges to (or should affirm) the district court‟s judgment that Maryland did not
violate the Commerce Clause.
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