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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
AUSTIN DIVISION
NEXTERA ENERGY CAPITAL
HOLDINGS, INC.,
NEXTERA ENERGY TRANSMISSION, LLC,
NEXTERA ENERGY TRANSMISSION
MIDWEST, LLC,
LONE STAR TRANSMISSION, LLC, and
NEXTERA ENERGY TRANSMISSION
SOUTHWEST, LLC,

Civil No. 1:19-cv-00626-LY

Plaintiffs,
v.
DEANN T. WALKER,
Chairman, Public Utility Commission of Texas
ARTHUR C. D’ANDREA, Commissioner,
Public Utility Commission of Texas, and
SHELLY BOTKIN, Commissioner, Public
Utility Commission of Texas, each in his or her
official capacity,
Defendants.

ENTERGY TEXAS, INC.’S RULE
12(B)(6) MOTION TO DISMISS
AND MEMORANDUM OF LAW
IN SUPPORT

Pursuant to Fed. R. Civ. P. 12(b)(6), Movant Intervenor Entergy Texas, Inc. (“Entergy”)
moves to dismiss Plaintiffs’ (collectively, “NextEra”) suit for failure to state a claim. The
challenged amendments to the Texas Public Utility Regulatory Act (“PURA”) are valid statewide;
however, in the interest of judicial economy, Entergy will primarily focus on the statute’s
application to Entergy’s service area.
I.

Introduction

The construction, ownership, and operation of electric transmission lines is a natural
monopoly. See Morgan Stanley Capital Grp. Inc. v. Pub. Util. Dist. No. 1 of Snohomish Cty.,
Wash., 554 U.S. 527, 536 (2008). As such, it is not subject to competitive market forces; instead
it is subject to pervasive regulation. See Transmission Access Policy Study Grp. v. F.E.R.C., 225

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 3 of 187

F.3d 667, 681 (D.C. Cir. 2000). In recognition of this fact, in 1975 the State of Texas implemented
a statewide administrative regime that imposes regulation as a substitute for competition:
Public utilities traditionally are by definition monopolies in the areas they
serve. As a result, the normal forces of competition that regulate prices in a
free enterprise society do not operate. Public agencies regulate utility rates,
operations, and services as a substitute for competition.
Tex. Util. Code § 11.002(b). The Texas Legislature reaffirmed this principle for transmission lines
when it deregulated the wholesale (generation) and retail electric markets in 1999. Tex. Util. Code
§ 39.001(a). 1 The enactment of Senate Bill 1938 (“SB 1938”) 2 is yet another such reaffirmation,
as it clarifies that transmission owners have monopoly service territories.
The states’ significant role in regulating public utility monopolies is squarely recognized
by Congress, the U.S. Supreme Court, and the Federal Energy Regulatory Commission (“FERC”):
•

“Congress has done nothing to limit its unbroken recognition of the state
regulatory authority that has created and preserved the local monopolies.”
Gen. Motors Corp. v. Tracy, 519 U.S. 278, 304–05 (1997).

•

“[T]he regulation of utilities is one of the most important of the functions
traditionally associated with the police power of the States.” Ark. Elec. Coop. Corp. v. Ark. Pub. Serv. Comm’n, 461 U.S. 375, 377 (1983).

•

We affirm . . . as we did in Order No. 1000, that the states have a significant
jurisdictional role in the siting, permitting, and construction of transmission
facilities. Transmission Planning and Cost Allocation by Transmission
Owning and Operating Public Utilities, Order No. 1000–A, 139 F.E.R.C. ¶
61,132, 2012 WL 1758693 at *62, May 17, 2012 (hereinafter “FERC Order
1000-A”).

NextEra’s suit is an attempt to oust Texas from its traditional role in regulating electric
utility monopolies.

The suit’s fundamental premise is the striking claim that the Constitution

1

“The legislature finds that the production and sale of electricity is not a monopoly warranting
regulation of rates, operations, and services and that the public interest in competitive electric
markets requires that, except for transmission and distribution services . . . prices should be
determined by customer choices and the normal forces of competition.” (emphasis added)
2

Acts 2019, 86th Leg., ch. 44 (S.B. 1938), § 4, eff. May 16, 2019 (now codified at Tex. Util.
Code Ann. § 37.051(a), 37.053(a), 37.055, 37.056, 37.057, 37.154(a) (West)). See App. A.
2
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requires states to open their fully-regulated transmission systems—which are by definition, natural
monopolies—to competition. NextEra’s allegations find no support in the Constitution’s text,
history, or relevant judicial opinions; yet they are unsurprising. For “[a]lmost as soon as the States
began regulating . . . monopolies, their power to do so was challenged by interstate vendors as
inconsistent with the dormant Commerce Clause.” Tracy, 519 U.S. at 290.
The dormant Commerce Clause prohibits “state regulation . . . that discriminates against or
unduly burdens interstate commerce and thereby ‘imped[es] free private trade in the national
marketplace.’” Tracy, 519 U.S. at 287 (quoting Reeves, Inc. v. Stake, 447 U.S. 429, 437(1980).
The construction, ownership, and operation of transmission lines by public utilities is neither free,
nor private, nor conducted in a national marketplace. Instead, transmission lines are constructed
based on a state governmental determination of need. FERC Order 1000-A, 2012 WL 1758693 at
*62-63; Tex. Util. Code § 37.056(c).

The public utilities that construct and own the lines are

fully-regulated, and operate within segmented regional networks. See S.C. Pub. Serv. Auth. v.
F.E.R.C., 762 F.3d 41, 49 (D.C. Cir. 2014).
Because electric transmission service is a natural monopoly, the State of Texas “favors
displac[ing] competition with regulation or monopoly public control in this area.” United Haulers
Ass’n, Inc. v. Oneida-Herkimer Solid Waste Mgmt. Auth., 550 U.S. 330, 344 (2007) (quotation
omitted). NextEra “may or may not agree with that approach, but nothing in the Commerce Clause
vests the responsibility for that policy judgment with the Federal Judiciary.” Id. at 344-345. In
this case, “the dormant Commerce Clause has no job to do.” Tracy, 519 U.S. at 279.
NextEra’s Contracts Clause challenge fares no better. NextEra’s agreement with the
Midcontinent Independent System Operator, Inc. (“MISO”) regarding the Hartburg-Sabine
transmission line does not even give NextEra the right to build it. See App. B. Instead, only the

3
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State of Texas can give that right. See Tex. Util. Code § 37.051(a). “Regulation of land use, as
through the issuance of the development permits . . . is a quintessential state and local power.”
Rapanos v. United States, 547 U.S. 715, 738 (2006) (plurality op.) (citing FERC v. Mississippi, 456
U.S. 742, 767–768, n. 30 (1982)).
Since 1975, Texas has regulated the construction, ownership, and operation of transmission
lines in Texas by requiring utilities to first obtain a certificate of convenience and necessity “CCN”
from the state Public Utility Commission (“Commission”). See Tex. Util. Code § 37.051(a).
Indeed, NextEra’s agreement with MISO required NextEra to obtain all regulatory approvals,
including a CCN. App. B at §§ 5.2, 24.4.

When NextEra “purchased into an enterprise already

regulated in the particular to which [it] now objects, [it] purchased subject to further legislation
upon the same topic.” Exxon Corp. v. Eagerton, 462 U.S. 176, 194 n.14 (1983) (quotation
omitted). That rule is especially apt here, given that when NextEra entered into its agreement, it
was operating in what was at best a legal gray area. (See Compl. ¶¶ 56-60). NextEra took the risk
that it could obtain regulatory approvals and was incorrect.

That does not give rise to a

constitutional claim—the Constitution is “intended to preserve practical and substantial rights, not
to maintain theories.” City of El Paso v. Simmons, 379 U.S. 497, 515 (1965).
NextEra’s suit should be dismissed.
II.

Background

At the turn of the 20th century, state and local municipalities generally allowed providers
of electricity to compete with one another, awarding multiple franchises to serve the same area.
Gen. Motors Corp. v. Tracy, 519 U.S. 278, 289-290 (1997) (detailing development of gas industry
and noting “essentially the same evolution in the electric industry.”). “The results were both
predictable and disastrous, including an initial period of wasteful competition, followed by
4
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massive consolidation and the threat of monopolistic pricing.” Id. at 289 (quotation omitted).
States responded to virtual “economic necessity” by providing:
a single, local franchise with a business opportunity free of competition
from any source, within or without the State, so long as the creation of
exclusive franchises under state law could be balanced by regulation and
the imposition of obligations to the consuming public upon the franchised
retailers.
Id. at 290.
Like many other states, Texas learned from “chastening experience,” id., that electric
utilities are natural monopolies and as such, need to be fully regulated in order to advance the
public good. The Texas Legislature’s enactment of PURA in 1975 established the Commission,
and created comprehensive regulation, giving the agency authority over utilities’ rates, operations,
and services. See Act of June 2, 1975, 64th Leg., R.S., ch. 721, 1975 Tex. Gen. Laws 2327, 2327–
52 (current version at Tex. Util. Code §§ 11.001, et seq.). The Commission was also tasked with
establishing the areas in which utilities were permitted—and obligated—to provide service.
“[G]enerally speaking, a single utility was given the authority to provide all of the electricity to
customers located inside a specific geographical region.” Lamb Cty. Elec. Co-op., Inc. v. Pub.
Util. Comm’n, 269 S.W.3d 260, 265 (Tex.App.—Austin 2008, pet. denied).
What resulted is an example of the “regulatory compact,” where “a monopoly on service
in a particular geographical area (coupled with state-conferred rights of eminent domain or
condemnation) is granted to the utility in exchange for a regime of intensive regulation, including
price regulation, quite alien to the free market.” Jersey Cent. Power & Light Co. v. F.E.R.C., 810
F.2d 1168, 1189 (D.C. Cir. 1987) (emphasis added); see also, Office of Pub. Util. Counsel v. Pub.
Util. Comm’n of Texas, 104 S.W.3d 225, 226-227 (Tex.App.—Austin 2003, no pet.).
In 1999, the Texas Legislature revised PURA to deregulate portions of the electricity
market. See Tex. Util. Code § 39.001(a). The revisions required utilities to “unbundle” their
5
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generation and retail delivery businesses from their transmission & distribution business. Id. at
§39.051(b). However, this plan of deregulation was limited to the areas of Texas within the
Electric Reliability Council of Texas (“ERCOT”) region. PURA prohibits utilities that serve the
portions of Texas outside of ERCOT from unbundling. Id. at §§ 39.401; 39.452(a); 39.501; 39.551.
ERCOT is a transmission system, or “grid,” located entirely within Texas. It is not
synchronously interconnected with other regional transmission systems in the U.S., including
some that cover portions of Texas. Those other transmission systems are the Midcontinent
Independent System Operator (“MISO”), where Entergy is located, the Southwest Power Pool
(“SPP”), and the Western Electricity Coordinating Council (“WECC”).

(See Compl. ¶18.)

Because ERCOT is located wholly within the state, it is not subject to federal regulation. Utilities
operating within MISO, SPP, and WECC, however, are subject to both federal and state
regulations. Nonetheless, Texas exercises exclusive jurisdiction over the siting, permitting, and
construction of all new transmission facilities in every area of the state. See S.C. Pub. Serv. Auth.
v. F.E.R.C., 762 F.3d 41, 76 (D.C. Cir. 2014).
Today, Texas also exercises ratemaking jurisdiction over every investor-owned utility that
owns and operates transmission lines in Texas. It retains jurisdiction over ERCOT because the
system is wholly intrastate. It exercises that jurisdiction outside ERCOT, despite the fact that the
utilities’ transmission systems are interconnected across state lines, because they each provide
fully-bundled (i.e., generation, transmission & distribution, and retail) service. See New York v.
F.E.R.C., 535 U.S. 1, 11-12, 25-28 (2002). The Commission has never certified a utility to provide
unbundled “transmission-only” service outside ERCOT. A prior set of Commissioners issued an
advisory opinion stating that the Commission could certify “transmission-only” utilities outside
ERCOT (Compl. ¶59), but the order was appealed (Compl. ¶60), and before the courts rendered a

6
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final decision on the issue (Id.), the Legislature cleared up any confusion and mooted the appeal 3
with the adoption of SB 1938:
S.B. 1938 will codify the existing process in Texas for determining the
proper party to construct critical energy infrastructure [and] maintain Texas
rate jurisdiction over transmission in the non-ERCOT areas of Texas . . . .
Senate Bus. & Commerce Comm., Bill Analysis, Tex. S.B. 1938, 86th Leg., R.S. (2019), App. C.
SB 1938 ensures Texas retains ratemaking jurisdiction outside ERCOT by requiring the
current investor-owned utilities, all of whom provide fully-bundled service, to build new
transmission facility extensions. See Tex. Util. Code § 37.056(e). The legislature also cleared up
any ambiguity by removing authority previously conferred upon the Commission to certify
transmission-only utilities within ERCOT, App. C at 1; App. A. at 5 (repealing § 37.051(d)), and
affirming that utilities serve customers in defined service areas, Tex. Util. Code § 37.151.
Some utilities and co-operatives with transmission lines in Texas opposed the bill, while
others supported it. The Texas Legislature heard ample testimony from both sides. Supporters
touted the fact that the bill ensured Texas’s continued, successful regulation of the transmission
grids within the state. Former FERC Commissioner Tony Clark stated:
Texas is viewed nationally as a success model in terms of how it has built
out its transmission grid. It’s efficient, it’s effective, it’s transparent under
the practices that have existed for some time. And it’s at rates that are
deemed just and reasonable by the Texas PUC. 4
NextEra opposed the bill. Its representative gave testimony to legislators describing NextEra’s
desire to develop the Hartburg-Sabine transmission line. 5 That line is proposed to interconnect

3

Entergy Texas, Inc. v. Pub. Util. Comm'n of Texas, No. 03-18-00666-CV, 2019 WL 3519051,
at *1 (Tex.App.—Austin, Aug. 2, 2019) (vacating trial court judgment as moot).
4

Hearings on Tex. S.B. 1938 Before the Senate Bus. & Commerce Comm., 86th Leg. R.S. (April
2, 2019), available at:
http://tlcsenate.granicus.com/MediaPlayer.php?view_id=45&clip_id=14109 at 22:55-23:11.
5
Id. at 9:37-10:33.
7
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with Entergy’s electric infrastructure and will be located in Entergy’s certificated service territory,
which is outside ERCOT. (Compl. ¶¶ 82, 87).
Plaintiff NEET Midwest, a would-be “transmission-only” utility, is the NextEra affiliate
seeking to construct the line. Id. It entered into an agreement with MISO in which it agreed to
seek to develop Hartburg-Sabine in exchange for FERC-regulated rates. (Compl. ¶84, see App.
B.) The agreement does even not purport to give NEET Midwest the right to construct the line.
See App. B. Instead, NEET Midwest represented that it would “seek and obtain” necessary
regulatory approvals, including a CCN from the Texas Commission. App. B at § 23.1. Yet NEET
Midwest never sought a CCN, either before or after the adoption of SB 1938. NextEra has never
had a right to build Hartburg-Sabine, whether through contract, regulatory decision, or statute.
SB 1938 clarifies that Entergy has the right to build Hartburg-Sabine, as it will be located in
Entergy’s service territory and will interconnect with Entergy’s transmission infrastructure. See
App. A at § 37.056(e); see also Tex. Util. Code § 37.101(b)(1).
NextEra’s attempt to invalidate transmission state rights of first refusal (“ROFR”) is not a
novel effort. Movant-Intervenor LSP Transmission has brought numerous challenges to state
ROFR provisions. Yet in each instance, states’ ROFR authority to enact and enforce ROFR laws
has been recognized and preserved. When FERC issued Order 1000—the alleged basis for
NextEra’s “competition” claims (e.g., Compl. ¶¶ 33, 42)—FERC made clear that “nothing in th[e]
Final Rule is intended to limit, preempt, or otherwise affect state or local laws . . . including but
not limited to authority over siting or permitting of transmission facilities.” S.C. Pub. Serv. Auth.
v. F.E.R.C., 762 F.3d 41, 76 (D.C. Cir. 2014).
Subsequently, FERC reaffirmed this principle by permitting MISO to recognize state rights
of first refusal in its tariff. 150 FERC ¶ 61037, 2015 WL 285969, at *8. The Seventh Circuit

8
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affirmed, recognizing that “FERC wanted to ‘avoid intrusion on the traditional role of the States’
in regulating the siting and construction of transmission facilities.” MISO Transmission Owners
v. F.E.R.C., 819 F.3d 329, 336 (7th Cir. 2016). MISO’s tariff provides: “[t]he Transmission
Provider shall comply with any Applicable Laws and Regulations granting a right of first refusal
to a Transmission Owner.” MISO Tariff, Attachment FF, § VIII.A.1. 6
Having lost its challenge to state ROFR laws at FERC and the Seventh Circuit, LSP
Transmission sued the Minnesota Public Utilities Commissioners, arguing that the dormant
Commerce Clause prohibits enforcement of the state’s ROFR statute. The federal district court of
Minnesota disagreed, dismissing the suit on motions to dismiss under Rule 12(b)(6). LSP
Transmission Holdings, LLC v. Lange, 329 F. Supp. 3d 695, 710-711 (D. Minn. 2018). 7
III.

Standard of Review

Rule 12(b)(6) permits the trial court to dismiss a complaint that “fail[s] to state a claim
upon which relief can be granted.” Fed. R. Civ. P. 12(b)(6). Claims “may be dismissed under Rule
12(b)(6) on the basis of a dispositive issue of law.” Inclusive Communities Project, Inc. v. Lincoln
Prop. Co., 920 F.3d 890, 899 (5th Cir. 2019). Dismissal under Rule 12(b)(6) is also warranted “if
the complaint does not contain sufficient factual matter, accepted as true, to ‘state a claim to relief
that is plausible on its face.’” Id. (quoting Ashcroft v. Iqbal, 556 U.S. 662, 678 (2009)). Although
the court “must accept all well-pleaded facts as true” courts are not bound to accept as true “a legal
conclusion couched as a factual allegation” or “naked assertion[s] devoid of ‘further factual
enhancement.” Id. at 899-900 (quotations omitted). In deciding the motion, the court may

6

Available at: https://cdn.misoenergy.org/Attachment%20FF240221.pdf. The Court may take
judicial notice of MISO’s tariff. Carter v. Am. Tel. & Tel. Co., 365 F.2d 486, 491 (5th Cir. 1966).
7

LSP Transmission’s appeal of that decision is pending at the Eight Circuit. LSP Transmission
Holdings, LLC v. Lange, et al., Case No. 18-2559 (8th Cir. 2018).
9
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consider: (1) the facts set forth in the complaint, (2) documents attached to the complaint, (3)
matters that can be judicially noticed, and (4) documents attached to the motion that are referenced
in the complaint and are central to the plaintiff’s claims. Id. at 900.
IV.

Argument and Authorities

SB 1938 preserves Texas’s regulation of the electric utilities that operate within the state,
even-handedly preserves the service territory model upon which the state’s regulatory compact is
founded, and ensures the timely construction of transmission infrastructure. NextEra’s allegations
of discriminatory intent are baseless. Neither the face of the statute, nor the history of its
enactment, reveal the “simple economic protectionism” that the dormant Commerce Clause is
intended to address. United Haulers Ass’n, Inc. v. Oneida-Herkimer Solid Waste Mgmt. Auth.,
550 U.S. 330, 343 (2007). Instead, SB 1938 is a continued, lawful exercise of Texas’s police
power.

See Arkansas Elec. Co-op. Corp. v. Arkansas Pub. Serv. Comm’n, 461 U.S. 375, 377

(1983) (“[T]he regulation of utilities is one of the most important of the functions traditionally
associated with the police power of the States.”). The legislation neither discriminates against out
of state interests, excessively burdens interstate commerce, nor impairs NextEra’s contracts.
A.

SB 1938 does not violate the dormant Commerce Clause.

There are two types of dormant Commerce Clause inquiries: the first concerns whether a
statute discriminates against out of state economic interests in favor of instate interests; the second
asks if a statute, though neutral, places burdens on interstate commerce that clearly outweigh a
legitimate state interest. See Empacadora de Carnes de Fresnillo, S.A. de C.V., v. Curry, 476 F.3d
326, 335–36 (5th Cir. 2007). SB 1938 is valid under both tests.

10

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 12 of 187

1. The Complaint does not allege “competition” within the meaning of the dormant
Commerce Clause.
NextEra alleges that “as a result of SB 1938” NextEra has lost the opportunity to “compete
for . . . transmission projects” in Entergy’s service area, (Compl. ¶ 8), and that the legislation
“discriminates . . . against interstate commerce in order to benefit in-state competitors.” (Compl.
¶ 114.) As an initial matter, NextEra has never had a right to compete for transmission projects in
Entergy’s certificated service area. While SB 1938 provides a helpful clarification, PURA has
always given Entergy the right to build lines that connect with its service facilities. Tex. Util.
Code § 37.101(b)(1) (“Notwithstanding any other law, an electric utility has the right to continue
and extend service within the utility’s certificated area.”); Cent. Power & Light Co. v. Pub. Util.
Comm’n of Tex., 649 S.W.2d 287, 288 (Tex. 1983) (same); see also, Lamb Cty. Elec. Co-op., Inc.
v. Pub. Util. Comm’n, 269 S.W.3d 260, 265 (Tex.App.—Austin 2008, pet. denied).
Nor has NextEra alleged “competition” within the meaning of the dormant Commerce
Clause. As the Supreme Court stated in Tracy, the dormant Commerce Clause prohibits “state
regulation . . . that discriminates against or unduly burdens interstate commerce and
thereby ‘imped[es] free private trade in the national marketplace.’” Tracy, 519 U.S. at 287.
NextEra’s allegations concern its desire to become a public utility (Compl. ¶ 74) and obtain FERCregulated rates (Compl ¶ 84) for transmission lines that it would build after obtaining state
regulatory approval (Id.). These allegations have nothing to do with free private trade.
The only factual predicates of “competition” in NextEra’s complaint concern the
“competitive solicitation process[es] to select developers for new transmission projects” that
MISO and SPP created pursuant to FERC Order 1000. (See Compl. ¶¶ 42-45, 53, 82, 87.) Yet
these processes are a far cry from free market competition. MISO’s “competitive solicitation” for
Hartburg-Sabine, for instance, resulted from a process where MISO—a non-profit, non11
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governmental organization—proposed a transmission line and permitted bidders to obtain the right
to collect regulated rates under its FERC-mandated tariff—if the selected bidder was successful in
obtaining state regulatory approval to construct the line, and actually constructs it. See FERC
Order 1000-A, 2012 WL 1758693 at *63. The selection did not even confer any rights to build
the line. As FERC Order 1000-A makes clear, the Order 1000 solicitation process:
only establishes how the developer may allocate the costs of such a facility
in Commission-approved rates if it is built. [It] does not . . . give any entity
permission to build a facility, or relieve a developer from obtaining any
necessary state regulatory approvals.
Id. There is no free market buyer or seller in this series of transactions—only a federally-regulated
bidding process to select a potential federally-regulated transmission owner, if the state regulators,
applying state regulations, approve. The dormant Commerce Clause was not designed to protect
this type of activity, and no court has ever suggested as much.
2. SB 1938 is non-discriminatory.
Even if NextEra has alleged a constitutionally cognizable form of competition, which
Entergy disputes, SB 1938 does not discriminate. A statute impermissibly discriminates when it
“mandates ‘differential treatment of in-state and out-of-state economic interests that benefits the
former and burdens the latter.’” Churchill Downs Inc. v. Trout, 979 F. Supp. 2d 746, 750 (W.D.
Tex. 2013), aff'd, 767 F.3d 521 (5th Cir. 2014), (quoting Granholm v. Heald, 544 U.S. 460, 472
(2005)). There is a threshold question for discrimination analysis under the dormant Commerce
Clause that asks whether the purported competitors are “substantially similar.” See id. (citing Gen.
Motors Corp. v. Tracy, 519 U.S. 278, 304–05 (1997).
In Tracy, the Supreme Court considered whether an Ohio tax law that benefitted local gas
distribution companies (“LDCs”), but was unavailable to out-of-state gas marketers, violated the
dormant Commerce Clause. Tracy, 519 U.S. 287-88. The court held that the LDCs and the
12
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marketers did not compete within the meaning of the clause because their businesses differed in
significant respects. Id. at 299. Whereas the out-of-state marketers sold “unbundled gas,” id. at
297, LDCs provided “bundled” service pursuant to state franchises and were subject to Ohio’s
“blend of limitation(s) and affirmative obligation(s).” Id. at 295. For instance, the LDCs had to
“comply with a range of accounting, reporting, and disclosure rules,” and were restricted to statedetermined “just and reasonable” rates. Id. at 296. They were also required to “serve all members
of the public, without discrimination, throughout their fields of operations.” Id. at 297. As such,
the LDCs and out-of-state marketers were not similarly situated, and did not compete within the
meaning of the dormant Commerce Clause. Id. at 299, 310.
Tracy is directly on point, as Entergy and NextEra are not similarly situated. In fact,
Entergy and NextEra are even less similar than the local distribution companies and independent
marketers addressed in Tracy. While Entergy, like the LDCs, provides bundled service to retail
customers, NextEra, if it owned transmission facilities, would provide unbundled service and
would not have any retail customers at all. As a transmission-only utility, NextEra would provide
only wholesale service. (See Compl. ¶ 28, 41, 103.) Entergy, like the LDCs in Tracy, is subject
to pervasive state regulation over its retail rates and services, Tex. Util. Code §§ 11.001, 36.051,
38.002, and has an obligation to serve “every consumer in the utility’s certificated area” and
“provide continuous and adequate service in that area.” Tex. Util. Code § 37.151. NextEra would
not be subject to state ratemaking jurisdiction, New York v. FERC, 535 U.S. 1, 24 (2002), nor
would it have a service area in which it was obligated to serve customers.
Another aspect of Tracy bears mentioning. The court was especially concerned with the
fact that the competition at issue—competition for the most lucrative industrial accounts, while
avoiding service to less-profitable end-use customers—had the potential to weaken the financial

13
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strength of the LDCs. Tracy, 519 U.S. at 305. NextEra’s complaint concerns a similar issue—it
seeks to “compete” with Entergy for the largest, most valuable, transmission projects Entergy’s
service area, like Hartburg-Sabine, while avoiding the obligation to deliver to end-use customers.
Fifth Circuit decisions are equally dispositive. Like the statutes at issue in Allstate Ins. Co.
v. Abbott, 495 F.3d 151 (5th Cir. 2007), and Ford v. Tex. Dep’t of Trans, 264 F.3d 493 (5th Cir.
2001), NextEra’s allegations of “discrimination” towards out-of-state companies reveal nothing
more than a constitutionally permissible “legislative desire to treat differently two business forms.”
Allstate Ins. Co., 495 F.3d at 161. Just as Texas may prohibit car manufacturers from becoming
car retailers due to a concern that vertical integration will harm consumers, so too can the state
prohibit transmission-only utilities from entering the non-ERCOT areas of the state, as such entry
would deprive Texas of the ability to regulate such entities. See id. at 162. Because Entergy and
NextEra are not similarly situated, NextEra’s claim of discrimination fails.
Even if Entergy and NextEra were similarly situated, SB 1938 regulates evenhandedly.
The Fifth Circuit’s “discrimination” test asks whether the challenged statute “discriminates against
interstate commerce either facially, by purpose, or by effect.” Allstate Ins. Co., 495 F.3d at 160.
The statute is facially neutral, and NextEra’s complaint lacks plausible allegations of
discriminatory purpose or intent.
SB 1938 applies regardless of whether the utility’s economic interests are in-state or outof-state. SB 1938:
(1)

applies the ROFR neutrally against all utilities. Tex. Util. Code § 37.056(e),
App. A.

(2)

prohibits the certification of any new transmission-only utilities, through the
repeal of former section 37.051(d). See App. A.

(3)

allows the transfer of CCN rights, but only to another utility currently
certificated with the same power pool. Tex. Util. Code § 37.154(a), App. A.

(4)

allows anyone to acquire a utility operating in Texas as long as the acquisition
14
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“will not diminish the retail rate jurisdiction of the state.” Id.
SB 1938 is facially neutral. See Cibolo Waste, Inc. v. City of San Antonio, 718 F.3d 469, 475 (5th
Cir. 2013).
Its purpose is also neutral. NextEra’s allegation that SB 1938 reflects local “economic
protectionism” (Compl. ¶ 3) is baseless. As the bill’s history reveals, the legislature was motivated
to preserve (1) the existing method for developing transmission, which had served the state so
well, and (2) the state’s ratemaking jurisdiction over all investor-owned utilities that operate in the
state. See notes 3, 4, supra, 7, infra. NextEra’s allegations either refer to legislative history for
the House bill (which also lacks any discriminatory intent) (See Compl. ¶ 64) or refer to innocuous
testimony from a bill supporter that simply describes how the ROFR would operate (See Compl.
¶ 63). The House testimony on SB 1938 lacks any hint of economic protectionism. 8 The Complaint
lacks plausible allegations of a discriminatory purpose, especially when viewed with the required
“presumption of legislative good faith.” Wal-Mart Stores, Inc. v. Tex. Alcoholic Beverage
Comm’n, No. 18-50299, 2019 WL 3822150, at *5 (5th Cir. Aug. 15, 2019).
The legislation’s effects are also visited equally on utilities regardless of whether their
economic interests are in-state or out-of-state. In fact, as shown in Appendix D, 10 out of 13
investor-owned utilities that have transmission lines in Texas are owned by out-of-state companies,
and another, El Paso Electric, is currently seeking Commission approval to be acquired by a private
investment fund headquartered in New York. 9 Because the economic interests affected by

8

See H.J. of Tex., 86th Leg., R.S. 2990-2993 (May 6, 2019) available at:
https://journals.house.texas.gov/hjrnl/86r/pdf/86RDAY59FINAL.PDF#page=78
9

Joint Report and Application of El Paso Electric Company, et al., PUC Docket No. 49849,
available at:
http://interchange.puc.texas.gov/Documents/49849_1_1029016.PDF. The Court may take
judicial notice of the public records in Appendix D and referenced at note 9. Fed. R. Evid. 201(b).
15

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 17 of 187

SB 1938 are largely located out of state, the statute’s effects are not discriminatory.

LSP

Transmission Holdings, LLC v. Lange, 329 F. Supp. 3d 695, 708–09 (D. Minn. 2018).
Recent 5th Circuit decisions have analyzed discriminatory effects by considering whether
the statute discriminates between similarly situated in-state and out-of-state interests. See WalMart Stores, 2019 WL 3822150, at *9. For the reasons discussed at pp. 13-14, supra, NextEra, a
group of transmission-only utilities, are not similarly situated to the vertically-integrated utilities
outside ERCOT, nor to transmission & distribution utilities in ERCOT. SB 1938 regulates evenly.
3. SB 1938 does not impermissibly burden interstate commerce.
Because SB 1938 is non-discriminatory, NextEra bears the burden of alleging facts
sufficient to show that it imposes burdens on interstate commerce that “clearly outweigh the
benefits” of the state practice. Dep't of Revenue of Ky. v. Davis, 553 U.S. 328, 353 (2008). State
laws rarely fail this test. Tracy, 519 U.S. at 298 n. 12.
The complaint contains no plausible allegations that SB 1938 burdens interstate commerce.
The complaint alleges that SB 1938 “burdens interstate commerce by restricting entry to the
transmission market in Texas, thus walling off the state from new market participants.” (Compl. ¶
102.)

It claims this conflicts with “basic economic theory” which allegedly “leads to the

conclusion that wholesale transmission competition benefits the markets and consumers.” (Compl.
¶ 103.) The first allegation is legally incorrect and the second is irrelevant.
SB 1938 expressly provides for the certification of new entrant owners, regardless of
whether they are from in-state or out-of-state, as long as the investment preserves the state’s
ratemaking jurisdiction. Tex. Util. Code § 37.154(a). NextEra omits this provision in its
complaint. The reason is obvious—the section squarely contradicts NextEra’s allegation that the
statute “wall[s] off the state from new market participants.” (Compl. ¶ 102.) NextEra’s suit is not

16
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really about discrimination, but about NextEra’s attempt to force the state to permit NextEra’s
“transmission-only” business to operate outside ERCOT, even though that would result in a
deprivation of state ratemaking jurisdiction. The Supreme Court squarely rejected a similar
challenge in Exxon Corp. v. Governor of Maryland, where it held:
We cannot, however, accept appellants’ underlying notion that the
Commerce Clause protects the particular structure or methods of operation
in a retail market. As indicated by the Court in Hughes, the Clause protects
the interstate market, not particular interstate firms, from prohibitive or
burdensome regulations. It may be true that the consuming public will be
injured by the loss of the high-volume, low-priced stations operated by the
independent refiners, but again that argument relates to the wisdom of the
statute, not to its burden on commerce.
437 U.S. 117, 127-28 (1978); see also, Allstate Ins. Co., 495 F.3d at 163.
Even if NextEra’s complaint could be read to allege a burden on interstate commerce, the
State of Texas’ interest here far outweighs any potential burden. “[T]he regulation of utilities is
one of the most important of the functions traditionally associated with the police power of the
States.” Ark. Elec. Co-op. Corp. v. Ark. Pub. Serv. Comm’n, 461 U.S. 375, 377 (1983). Texas has
a strong interest in ensuring that investor-owned transmission service providers that operate in the
state are subject to state regulatory oversight. Id. SB 1938 preserves the state’s jurisdiction by
ensuring that the investor-owned utilities that operate outside ERCOT provide fully-bundled
service to end-use customers. See New York v. FERC, 535 U.S. 1, 11-12, 25-28 (2002). SB 1938
also preserves utilities’ service areas, Tex. Util. Code § 37.056(e), an integral part of the regulatory
compact that underlies Texas’ comprehensive system of utility regulation. See Office of Pub. Util.
Counsel v. Pub. Util. Comm’n of Texas, 104 S.W.3d 225, 227 (Tex.App.—Austin 2003, no pet.).
The legislature also found that the bill would “ensure the geographic continuity of the system in a
way that further facilitates reliability.” App. C, Senate Bus. & Commerce Comm., Bill Analysis,
Tex. S.B. 1938, 86th Leg., R.S. (2019). The Supreme Court’s precedents “have consistently
17

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 19 of 187

recognized the legitimate state pursuit of such interests as compatible with the Commerce Clause.”
Gen. Motors Corp. v. Tracy, 519 U.S. 278, 306, (1997). As in Tracy, “[p]rudence counsels against
running the risk of weakening or destroying a regulatory scheme of public service and protection
recognized by Congress despite its noncompetitive, monopolistic character.” Id. at 306.
In all respects, SB 1938 is a valid exercise of the state’s police power to regulate utilities.
NextEra’s dormant Commerce Clause claim should be dismissed.
B.

SB 1938 does not impair NextEra’s contracts.

Courts employ a two-step test to determine whether a law violates the Contracts Clause.
“The threshold issue is whether the state law has operated as a substantial impairment of a
contractual relationship.” Sveen v. Melin, 138 S. Ct. 1815, 1821–22 (2018). In answering that
question, courts consider the “extent to which the law undermines the contractual bargain,
interferes with a party’s reasonable expectations, and prevents the party from safeguarding or
reinstating his rights.” Id. at 1822. If such factors show a substantial impairment, the inquiry turns
to “whether the state law is drawn in an appropriate and reasonable way to advance a significant
and legitimate public purpose.” Id. at 1817 (citations, quotations omitted).
NextEra alleges that SB 1938 “substantially impair[s] NEET Midwest’s contractual right
with MISO to build and operate the Hartburg-Sabine Junction Transmission Project and NEET
Southwest’s contractual right with Rayburn County [sic] to buy the Jacksonville-Overton Line.”
(Compl. ¶ 107). According to the Complaint, NextEra’s contract with MISO is impaired because
SB 1938 gives Entergy the exclusive right to build new transmission lines that connect with its
system, including the proposed Hartburg-Sabine line (Compl. ¶ 87), and makes NextEra ineligible
to obtain regulatory approvals (Compl. ¶ 84). NextEra’s allegations are directly contradicted by
its own contract and FERC Order 1000.

18
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NextEra’s contract with MISO does not give it a “contractual right to build and operate the
Hartburg-Sabine Junction Transmission Project.” (See Compl. ¶ 107). Instead, NextEra assumed
the “obligation to construct, implement, own, [and] operate,” Hartburg-Sabine. App. B at p. 2
(emphasis added). It did so by representing that it had “sought or obtained, or, in accordance with
this Agreement, will seek or obtain, each consent, approval, authorization, order, or acceptance by
any Governmental Authority . . . .” App. B at § 24.4. The agreement made NextEra “solely
responsible for . . . compliance with Applicable Laws and Regulations associated with the Project,
including but not limited to obtaining all necessary permits, siting, and other regulatory approvals.”
App. B at § 5.2; see also MISO Tariff, Attachment FF, § IX.C.4 (establishing procedures to address
developer’s inability to obtain regulatory approvals). 10
This contractual language is in keeping with FERC Order 1000, which provides that a
“transmission facility selected in a regional transmission plan,” such as Hartburg-Sabine “only
establishes how the developer may allocate” costs “if it is built.” FERC Order 1000-A, 2012 WL
1758693 at *63. It “does not . . . give [NextEra] permission to build a facility, or relieve [NextEra]
from obtaining [Texas] regulatory approvals.” Id. (emphasis added).
Since NextEra’s contract does not give it the right to construct, own, or operate the
Hartburg-Sabine line, SB 1938 cannot have impaired that alleged “right.” And even if the contract
attempted to confer such a right, no impairment occurred because the area in which NextEra
contracted is heavily regulated on this particular issue. See Exxon Corp. v. Eagerton, 462 U.S.
176, 194 n.14 (1983); see also, Energy Reserves Grp., Inc. v. Kansas Power & Light Co., 459 U.S.
400, 411 (1983) (“In “determining the extent of the impairment, [courts] are to consider whether
the industry the complaining party has entered has been regulated in the past.”); United Healthcare

10

Available at: https://cdn.misoenergy.org/Attachment%20FF240221.pdf.
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Ins. Co. v. Davis, 602 F.3d 618, 628 (5th Cir. 2010).
PURA has required prospective transmission line owners to apply for a CCN from the
Commission since PURA’s enactment. Act of June 2, 1975, 64th Leg., R.S., ch. 721, §7, sec.
50(1), now codified at Tex. Util. Code § 37.051. When NextEra “‘purchased into an enterprise
already regulated in the particular to which [it] now objects, [it] purchased subject to further
legislation upon the same topic.’” Eagerton, 462 U.S. at 194 n.14 (1983) (quoting Veix v. Sixth
Ward Bldg & Loan Assn., 310 U.S. 32, 38 (1940)). Indeed, NextEra’s contract with MISO
expressly recognizes the state’s permitting authority, and obligated NextEra to obtain necessary
regulatory approvals. App. B at §§5.2, 23.1, 24.4. While NextEra may have believed it could
obtain Commission approval, it never had, nor does it now have, the right to build the line. The
Contracts Clause does not ensure against mistaken regulatory guesses. The Constitution is
“‘intended to preserve practical and substantial rights, not to maintain theories.’” City of El Paso
v. Simmons, 379 U.S. 497, 515 (1965) (quoting Davis v. Mills, 194 U.S. 451, 457 (1904)). 11
Even if NextEra’s contracts were substantially impaired by SB 1938, for the reasons
discussed at Section A.2 supra, the statute is drawn in an appropriate and reasonable way to
advance a significant and legitimate public purpose. Sveen v. Melin, 138 S. Ct. 1815, 1822 (2018).
NextEra’s Contracts Clause claim should be dismissed.
V.

Conclusion and Prayer

For the foregoing reasons, Entergy moves the Court to dismiss NextEra’s suit, with
prejudice, for failure to state a claim upon which relief may be granted. Entergy also prays for any
other relief to which it is entitled.

11

These conclusions apply equally to NextEra’s contract to purchase a transmission line from
Rayburn Country Electric Cooperative. See Compl. ¶ 10.
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Chapter 44

S.B. No. 1938

AN ACT

1

2

relating

to

certificates

of

convenience

and

necessity

for

3

construction of facilities for the transmission of electricity.

4

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF TEXAS:

5

SECTION 1.

6

read as follows:

7

(a)

the

Section 37 .05l(a), Utilities Code, is amended to

An electric utility [or other person] may not directly

8

or indirectly provide service to the public under a franchise or

9

permit unless the utility [or other pers·on] ., first. obtain,,s from the

10

commission a certificate that states that the public convenience

11

and necessity requires or will require the installation, operation,

12

or extension of the service.

13

.

SECTION 2.

14

read as follows:

15

( a)

Section 37.053(a), Utilities Code, is amended to

An electric utility

[ or

other person]

that wants to

16

obtain or amend a certificate must submit an application to the

17

commission.

18
19
20

SECTION 3.

Section 37. 055,

Utilities Code,

is amended to

read as follows:
Sec. 37.055.

REQUEST

FOR

PRELIMINARY

ORDER.

( a)

An

21

electric utility [or other person] that wants to exercise a right or

22

privilege under a franchise or permit that the utility [or other

23

person] anticipates obtaining but has not been granted may apply to

24

the commission for a preliminary order under this section.

1
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1

(b)

The commission may issue a preliminary order declaring

2

that the commission,

3

will

4

designates, after the electric utility [or other person]

5

the franchise or permit.

6

grant

( C )

the

The

on application and under commission rules,

requested

certificate

commission

shall

on

terms

grant

the

the

commission
obtains

certificate

on

7

presentation of evidence satisfactory to the commission that the

8

electric utility [or other person] has obtained the franchise or

9

permit.

10
11

SECTION 4.

Sect ion 3 7. 056,

Utilities Code,

is amended by

adding Subsections (e), (f), (g), (h), and (i) to read as follows:

12

(e)

A

certificate

to

build,

own,

or

operate

a

new

13

transmission facility that directly interconnects with an existing

14

electric utility facility or municipally owned utility facility may

15

be granted only to the owner of that existing facility.

16

transmission facility will directly interconnect with facilities

17

owned

18

utilities,

19

operate

20

unless they agree otherwise.

21

by

different

utilities

each entity shall be

the

(f)

electric

new facility

in

or

single

or

separate

and

circuit,

discrete

owned

own,

or

equal parts

if a new transmission

22

line,

23

interconnection between a

load-serving station and an

24

transmission

the

25

responsibility or an electric cooperative that has a member with a

26

load-serving responsibility at the load-serving station shall be

27

certificated to build, own, or operate the new transmission line

facility,

double

municipally

certificated to build,

Notwithstanding Subsection (e),

whether

If a new

entity

2

will

with

create

a

the

first

existing

l oad-serving
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The

owner

of

the

existing

1

and

2

transmission facility

3

operate the station or tap at the existing transmission facility to

4

provide the interconnection, unless after a reasonable period of

5

time the owner of the existing transmission facility is unwilling

6

to build, and then the entity with the load-serving responsibility

7

or an electric cooperative that has a member with a l oad-serving

8

responsibility may be certificated to build the interconnection

9

facility.

10

(g)

the

load-serving

station.
shall be

certificated to

build,

own,

or

Notwithstanding any other provision of t his section, an

11

electric utility or municipally owned utility that is authorized to

12

build, own, or operate a new transmission facility under Subsection

13

(e) or (f) may designate another electric utility that is currently

14

certificated by the

15

region,

16

power pool or a municipally owned utility to build, own, or operate

17

a portion or all of such new transmission facility, sub ject to any

18

requirements adopted by the commission by rule.

19

(h)

coordinating

The

commission within
council,

division

of

the

independent

any

same

electric

system

required

power

opera tor,

certification

or

of

20

facilities described in this section shall apply unless each entity

21

agrees otherwise.

22

certificate for facilities that the commission has determined by

23

rule do not require certification to build, own, or operate.

24

(i)

Nothing in this section is intended to require a

Notwithstanding any other provision of t his section, an

25

electric cooperative may be certificated to build, own, or operate

26

a new facility in place of any other electric cooperative if both

27

cooperatives agree.
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SECTION 5.

1

2

Section 37.057, Utilities Code,

is amended to

read as fallows:

3

Sec. 37.057.

DEADLINE FOR APPLICATION FOR NEW TRANSMISSION

4

FACILITY.

5

transmission

6

requirements of this subchapter.]

7

deny

8

facility not

9

application is filed.

an

[The

coffiHlission may

facility

to

application for

a

a

grant

qualified

a

applicant

that

for

a

neu

meets

the

The commission must approve or

certificate

later than the first

certificate

for

a

new transmission

anniversary of the date the

If the commission does not approve or deny

10

the application on or before that date, a party may seek a writ of

11

mandamus

12

commission to decide on the application.

13
14

in

a

district

SECTION 6.

court

of

Travis

County

Section 37.151, Utilities Code,

to

compel

the

is amended to

read as follows:

15

Sec. 37.151.

PROVISION OF SERVICE.

Except as provided by

16

Sections [this section, £cation] 37.152[T] and [£cation] 37.153, a

17

certificate holder[,

18

£cation 37.0Sl(d) ,] shall:

19

(1)

serve every consumer in the utility's certificated

(2)

provide continuous and adequate service in that

20

23

certificate under

area; and

21
22

other than one granted a

area.
SECTION 7.

24

read as fallows:

25

(a)

Section 37.154(a), Utilities Code, is amended to

An electric utility or municipally owned utility may

26

sell, assign, or lease a certificate or a right obtained under a

27

certificate if

[the

coHlfftission determines

4

that]

the purchaser,
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1

assignee, or lessee is already certificated by the commission to

2

provide electric service within the same electric power region,

3

coordinating council, independent system operator, or power pool,

4

or if the purchaser, assignee, or lessee is an electric cooperative

5

or municipally owned utility [can provide adequate service].

6

part of a transaction subject to Sections 39.262(1)-(o) and 39.915,

7

the commission may approve a sale, assignment, or lease to an entity

8

that has not been previously certificated if the approval will not

9

diminish the retail rate jurisdiction of this state.
assignment,

11

commission determine that the purchaser, assignee, or lessee can

12

provide adequate service.

14
15

lease

SECTION 8.

under

Sections

t h is

section

Any purchase,

10

13

or

As

37.051(d),

(e),

requires

and

(f),

that

the

Utilities

Code, are rep e aled.
SECTION 9.

This Act takes effect immediately if it receives

16

a vote of two-thirds of all the members elected to each house, as

17

provided by Section 39, Article III, Texas Constitution.

18

Act does not receive the vote nec e ssary for immediate effect, this

19

Act takes effect September 1, 2019.

5

If this
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1938

Sp eaker of the House
ereb y

certif y

that

S.B. No.

Apr i l 17, 2019, by the following vote:

I

hereb y

certif y

that

Senate

S. B. No. 1938

passed

the

J

House

on

Yeas 141, Nays 5, one present

-

Date

FILED IN THE OFFICE OF THE
SECRETARY OF STATE
~ ' 35f/Y\ O'CLOCK

6

on

Yeas 30, Nays l . _ _ _ _ _ __

~

May 7, 2019, by the fallowing vote:

Approved:

1938 passed the

U:1Jll;~
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Original Sheet No. 1
SELECTED DEVELOPER AGREEMENT
NEXTERA ENERGY TRANSMISSION MIDWEST, LLC
MIDCONTINENT INDEPENDENT SYSTEM OPERATOR, INC.

THIS SELECTED DEVELOPER AGREEMENT (“Agreement”) is made between
NextEra Energy Transmission Midwest, LLC, organized and existing under the laws of the State
of Delaware ("Selected Developer"), and the Midcontinent Independent System Operator, Inc., a
non-profit, non-stock corporation organized and existing under the laws of the State of Delaware
(“Transmission Provider” or “MISO”). Selected Developer and Transmission Provider each may
be referred to as a “Party” or collectively as the “Parties.”
RECITALS
WHEREAS, Transmission Provider exercises functional control over the Transmission
System; and
WHEREAS, Transmission Provider identified the Hartburg-Sabine Junction Competitive
Transmission Project (“Project”) from the list of projects approved in MTEP 2017 by the
Transmission Provider Board on February 2, 2018; and
WHEREAS, Transmission Provider issued a Request for Proposals for the Project
(collectively with any amendments, the “RFP”), as part of the Competitive Developer Selection
Process for Hartburg – Sabine Junction inviting Qualified Transmission Developers to submit
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Original Sheet No. 2
Proposals to construct, implement, own, operate, maintain, repair, and restore all Competitive
Transmission Facilities associated with the Project on February 06, 2018; and
WHEREAS, Selected Developer, in consideration of the posted RFP, submitted a
Proposal to Transmission Provider on or before July 20, 2018 (collectively with any approved
amendments, the “Proposal”) to construct, implement, own, operate, maintain, repair, and restore
all Competitive Transmission Facilities associated with the Project consisting of transmission
facilities identified in Appendix A of this Agreement; and
WHEREAS, Transmission Provider evaluated submitted Proposals associated with the
Project and pursuant to the Tariff in Section VIII.E of Attachment FF (“Evaluation of
Proposals”), and notified the Selected Developer on November 27, 2018 that it had been
designated the Selected Developer for the Project; and
WHEREAS, Selected Developer accepted the Transmission Provider’s Selected
Developer designation for the Project and therefore has the obligation to construct, implement,
own, operate, maintain, repair, and restore all Competitive Transmission Facilities associated
with the Project pursuant to the Tariff and this Agreement; and
WHEREAS, if applicable, Selected Developer will seek to interconnect the Project to the
Transmission System or other transmission facilities, as applicable, from the Interconnecting
Transmission Owner(s) and any other entity in accordance with the requirements provided in this
Agreement; and
WHEREAS, the Selected Developer will enter into the ISO Agreement to become a
Transmission Owner or ITC, if it is not already a Transmission Owner or ITC, effective upon
energization of the Project, and will turn functional control of all Competitive Transmission
Facilities associated with the Project over to the Transmission Provider; and
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WHEREAS, the Parties recognize that the Selected Developer has certain rights and
obligations related to the Project that arise prior to the date upon which: (1) the Selected
Developer will transfer functional control of the Project to the Transmission Provider; and (2) the
Selected Developer executes the ISO Agreement and becomes effective as a Transmission
Owner, if Selected Developer is not currently a signatory to the ISO Agreement.
NOW, THEREFORE, in consideration of and subject to the mutual covenants contained
herein, it is agreed:
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ARTICLE 1. DEFINITIONS
When used in this Agreement, a term with initial capitalization shall have the meaning set
forth in this Article 1 (“Definitions”) or the meaning set forth in the Article in which it is used.
Any capitalized term not defined in this Agreement, shall have the meaning set forth in Module
A of the Tariff (“Common Provisions”).
Acknowledgment of Support shall mean a document that the Transmission Provider provides to
RFP Respondents for submission with Proposals, which: (1) is executed by an Affiliate of an
RFP Respondent; (2) lists specific personnel, material, technical, financial, and/or other support
that the Affiliate commits to provide to the RFP Respondent if that RFP Respondent’s Proposal
is selected for a Competitive Transmission Project; and (3) authorizes the RFP Respondent to
represent to the Transmission provider during proposal submission and evaluation that such RFP
respondent will have access to the specified support if selected as the Selected Developer.
Additional Insured shall mean the Transmission Provider and the Transmission Provider’s
respective directors, officers, agents, servants and employees.
Agreement shall mean this Selected Developer Agreement together with the Agreement
Documents.
Agreement Documents shall mean the documents, including any attachments, appendices,
exhibits, schedules, or amendments, incorporated into this Agreement.
Applicable Reliability Standards shall mean the reliability standards approved by the Federal
Energy Regulatory Commission under Section 215 of the Federal Power Act.
Breach shall mean the failure of a Party to perform or observe any material term or condition of
this Agreement.
Breaching Party shall mean a Party that is in Breach of this Agreement.
Cash Deposit Agreement shall mean a document in a form substantially as set forth in
Appendix E of this Agreement.
Change Order shall mean the Transmission Provider’s written authorization to the Selected
Developer to make changes in the Work or to provide extra Work pursuant to Article 6.4
(“Modification”) of this Agreement.
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Change Request Form shall mean the document provided in Appendix B of this Agreement that
the Selected Developer must use to detail and submit a change request to the Transmission
Provider.
Default shall mean the failure of a Breaching Party to cure its Breach in accordance with Article
12 (“Default”) of this Agreement.
Disputing Party shall have the meaning provided in Article 21 (“Disputes”) of this Agreement.
Effective Date shall have the meaning specified in Article 2.1 (“Effective Date”) of this
Agreement.
Federal Power Act shall mean the Federal Power Act, as amended, 16 U.S.C. §§ 791a et seq.
Force Majeure Event(s) shall have the meaning set forth in Article 11.1 (“Force Majeure
Events”) of this Agreement.
Indemnified Party shall have the meaning provided in Article 21 (“Disputes”) of this
Agreement.
Indemnifying Party shall have the meaning provided in Article 21 (“Disputes”) of this
Agreement.
Interconnecting Transmission Owner shall mean any Transmission Owner or ITC, other than
the Selected Developer, that owns or is building transmission facilities to which the Project will
interconnect as part of the Transmission Provider’s Transmission System.
Interconnection Standards shall mean the transmission facility interconnection standards and
requirements established from time to time by the Interconnecting Transmission Owner(s).
Standards in effect as of the date this Agreement is executed are listed in Appendix F of this
Agreement.
Irrevocable Standby Letter of Credit shall mean a letter of credit naming Transmission
Provider as beneficiary in a form substantially as set forth in Appendix D of this Agreement.
Local Furnishing Bonds shall mean the local furnishing of electric energy with tax-exempt
bonds, as described in Section 142(f) of the Internal Revenue Code.
Loss shall mean any and all damages, losses, and claims, including claims and actions relating to
injury to or death of any person or damage to property, demand, suits, recoveries, costs and
expenses, court costs, attorney fees, and all other obligations by or to third parties, but shall not
include loss of profits.
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Notice of Dispute shall have the meaning provided in Article 21 (“Disputes”) of this Agreement.
Other Party Group shall have the meaning provided in Article 13.3.1.5 (“Additional Insured”)
of this Agreement.
Party or Parties shall mean the Transmission Provider, the Selected Developer, or the
applicable combination of the above.
Planning Authority for the Project, as defined by NERC, shall mean the Transmission Provider
from the time that the Project is identified in the Transmission Provider’s MISO Transmission
Expansion Plan (the “MTEP”) and the MTEP is approved by the Transmission Provider Board,
regardless of the status of Project construction or energization. As such, the Selected Developer
shall be subject to the rights and obligations set forth in the Tariff that are applicable to
Transmission Owners or ITCs as they pertain to the Project.
Project shall mean the Competitive Transmission Project included as part of the MTEP
approved by the Transmission Provider Board on February 2, 2018, including the details,
specifications, timelines, details, drawings and representations contained in the RFP and
accepted Proposal.
Project Confidential Information shall have the meaning set forth in Article 16 (“Project
Confidential Information”) of this Agreement.
RFP shall mean the Request for Proposals posted on the Transmission Provider’s website on
February 6, 2018 (as amended) that is associated with the Project inviting Qualified
Transmission Developers to submit Proposals to construct, implement, own, operate, maintain,
repair, and restore the Project.
Proposal shall mean the Proposal submitted to the Transmission Provider on July 20, 2018,
including any subsequently submitted and approved amendments or modifications, by the
Selected Developer in consideration of the posted RFP to construct, implement, own, operate,
maintain, repair, and restore the Project.
Work shall mean the performance of the Selected Developer’s obligations relating to the
development, construction, maintenance, operation and repair of the Project in accordance with
the Tariff and this Agreement, including the specifications, timelines, details, drawings and
representations contained in the RFP and Proposal.
Written Notice shall mean a document meeting the requirements of Article 20 (“Notices”). All
notices required to be in writing shall contain: (1) a statement that the document is a “Notice”
pursuant to this Agreement; (2) a concise description of the fact(s) or circumstance(s) that are the
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subject matter of the Written Notice and what action the Party sending the Written Notice seeks
performed; (3) if the Written Notice is tendered pursuant to a specific Article or requirement of
this Agreement, an identification of that Article or requirement; (4) the name and contact
information of a specific person that the Party receiving the Notice may contact for additional
information, and (5) any other information required to be included in such Written Notice under
the provisions of this Agreement.
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ARTICLE 2. EFFECTIVE DATE, TERM, AND TERMINATION
2.1.

Effective Date

This Agreement shall become effective (the “Effective Date”) on such date as this Agreement is
executed by the Parties and the Selected Developer has fulfilled the requirements of Article 3
(“Project Financial Security”) of this Agreement, subject to acceptance by FERC (if applicable).
The Selected Developer shall submit its signed copy of this Agreement to the Transmission
Provider no later than sixty (60) Calendar Days of the date in which Transmission Provider
notified Selected Developer that its Proposal has been selected. The Selected Developer and
Transmission Provider may execute this Agreement prior to the Selected Developer satisfying
the requirements of Article 3 and the Agreement shall become provisionally effective for a
period of up to thirty (30) Calendar Days thereafter. In such event, the Selected Developer shall
have up to thirty (30) Calendar Days from the date that this Agreement was executed to satisfy
the requirements of Article 3. If the Selected Developer has not satisfied the requirements of
Article 3 within thirty (30) Calendar Days from the date of execution, then this Agreement shall
terminate and be treated as the Agreement having not become effective. The Transmission
Provider shall file this Agreement with FERC after the Effective Date in accordance with Article
4.1 (“Filing”) of this Agreement, if required.
2.2.

Term of Agreement

This Agreement shall remain in effect as of the Effective Date, until it is terminated consistent
with Article 2.3 (“Agreement Termination”) of this Agreement (the “Term”).
2.3.

Agreement Termination

This Agreement shall terminate at the earlier of the following:
2.3.1. Project Completion
Except for the obligations set forth in Article 2.5 (“Survival”) of this Agreement, this
Agreement shall terminate when functional control of the Project is turned over to the
Transmission Provider and all other obligations of this Agreement have been satisfied.
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2.3.2

Default

Subject to the Provisions of Article IX (“Variance Analysis”) of Attachment FF of the
Tariff, a Party may terminate this Agreement in accordance with Article 12 (“Default”) of
this Agreement by sending a Written Notice.
2.3.3

Project Cancellation

In the event that pursuant to Section IX.E.4 of Attachment FF of the Tariff
(“Cancellation of Facilities and/or Projects”), the Transmission Provider elects to cancel
the Project, the Transmission Provider will terminate this Agreement by providing
Written Notice to the Selected Developer, which shall become effective upon receipt of
such Written Notice, subject to the provisions of Article 2.5 (“Survival”) of this
Agreement, unless FERC establishes another date for the termination.
2.3.4

Reassignment

In the event that, pursuant to Section IX.E.3 of Attachment FF of the Tariff
(“Reassignment”), the Transmission Provider elects to reassign the Project to another
entity, the Transmission Provider will terminate this Agreement, by providing Written
Notice of termination to the Selected Developer, which shall become effective upon
receipt of such Written Notice of termination, subject to the provisions of Article 2.5
(“Survival”) of this Agreement, or upon such other such date that FERC may establish for
the reassignment.
2.3.5

Compliance with Applicable Laws and Regulations and FERC Acceptance

Notwithstanding Article 2.3.1 (“Project Completion”), Article 12 (“Default”), Article
2.3.3 (“Project Cancellation”), and Article 2.3.4 (“Reassignment”) of this Agreement, no
termination shall become effective until the Parties have complied with all Applicable
Laws and Regulations applicable to such termination and, if applicable, FERC has
accepted the Written Notice.
2.4.

Termination Responsibilities

In the event a Party terminates this Agreement, the Parties shall use commercially Reasonable
Efforts to mitigate the costs, damages, charges, and expenses arising as a consequence of the
termination. Upon receipt of a termination notice, Selected Developer shall, unless otherwise
agreed between the Parties or ordered by FERC, perform the following:
A. With respect to any portion of the Project that has not yet been constructed or installed, the
Selected Developer shall:
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1. Within fifteen (15) Business Days after receiving Written Notice of termination,
tender to the Transmission Provider a summary of all pending contracts, orders,
procurements or other written agreements (collectively “Pending Contracts”)
relating to the unfinished or uninstalled portions of the Project. For each Pending
Contract so identified, the Selected Developer shall provide a narrative description
of the goods or services to be provided, the amount of money to be paid and any
amounts already paid by the Selected Developer pursuant to the Pending Contract,
the timing of such payments, the timing of when goods or services are to be
delivered pursuant to the Pending Contract, and such other information as the
Selected Developer deems useful or relevant. In the event that the Project is to be
reassigned pursuant to the Variance Analysis provisions of the Tariff, the Selected
Developer shall cooperate in good faith with the entity to which the Project is to be
assigned and with any applicable third parties to facilitate the transfer of the Project,
including the transfer of any contracts relating to the Project that the incoming
developer desires to procure.

B. If a Selected Developer terminates this Agreement or the Agreement is terminated by the
Transmission Provider due to a Default by the Selected Developer, the Selected Developer
shall be responsible for all costs incurred as a result thereof, including any cancellation or
reassignment costs incurred by the Transmission Provider. In the event that the
Transmission Provider terminates this Agreement other than due to a Default by the
Selected Developer, the Transmission Provider shall bear its own costs incurred as a result
thereof and recover the same in accordance with the Tariff.
C. With respect to any portion of the Project already installed or constructed pursuant to the
terms of this Agreement, Selected Developer shall be responsible for, and bear all costs
associated with, storing and/or returning, preserving, maintaining, and rendering safe and
reliable, all materials, equipment, or facilities associated with the Project pending further
disposition of the same pursuant to Section IX (“Variance Analysis”) of Attachment FF of
the Tariff.

D. Keep the Transmission Provider fully informed about all actions taken or intended to be
taken as a result of the termination. Within ten (10) Business Days of the Written Notice,
the Selected Developer shall submit an itemized list of all actions taken or intended to be
taken. Such list shall be updated both at regular intervals and upon request.
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2.5.

Survival

The rights and obligations of the Parties in this Agreement shall survive the termination,
expiration, or cancellation of this Agreement to the extent necessary to provide for the
determination and enforcement of said obligations arising from acts or events that occurred while
this Agreement was in effect. The liability and indemnity provisions in Article 13 (“Limitation
Of Liability, Indemnity, And Insurance”) of this Agreement also shall survive termination,
expiration, or cancellation of this Agreement until such time as the Selected Developer has
executed the MISO ISO Agreement and included the Competitive Transmission Facilities in
Appendix H of the ISO Agreement. In the event this Agreement is terminated by reassignment
prior to the Selected Developer executing the ISO Agreement, the obligation of the Selected
Developer to fulfill the functions of a Transmission Owner pursuant to Articles 6.5 (“Generator
Interconnection Study Process”) and 6.6 (“Transmission Service Request Process”) of this
Agreement shall survive until reassignment is completed.
ARTICLE 3. FINANCIAL SECURITY
The Selected Developer shall submit Project Financial Security to the Transmission Provider in
the amount of $3,443,201(U.S. dollars), which shall be three percent (3%) of the Project cost
provided by the Selected Developer in their Proposal as specified in Appendix A of this
Agreement. In accordance with Article 2.1 (“Effective Date”) of this Agreement, the Selected
Developer can submit the Project Financial Security concurrently with the submission of its
signed copy of this Agreement or within thirty (30) Calendar Days of its execution of this
Agreement if needed to secure the funds to do so. Security for the Selected Developer’s
performance in accordance with this Agreement shall be in the form of: (a) an Irrevocable
Standby Letter of Credit in a form substantially as set forth in Appendix D of this Agreement; or
(b) a refundable Cash Deposit accompanied by a Cash Deposit Agreement in a form substantially
as set forth in Appendix E of this Agreement.
3.1.

Irrevocable Standby Letter of Credit

If an Irrevocable Standby Letter of Credit is provided as Project Financial Security, the
Irrevocable Standby Letter of Credit shall be drawn on a commercial bank or trust organized
under the laws of the United States, or a political subdivision thereof, with: (i) a Credit Rating of
at least (a) “A-” by S&P or (b) “A3” by Moody’s or (c) “A-” by Fitch or (d) an equivalent shortterm debt rating by any of these agencies at the time of issuance and at all times the Irrevocable
Standby Letter of Credit is outstanding.
The Selected Developer shall maintain the Irrevocable Standby Letter of Credit in full force and
effect for the term of this Agreement as specified in Article 2.2 (“Term of Agreement”) of this
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Agreement and for an additional period of sixty (60) Calendar Days following the date of
termination of this Agreement to secure the performance of any surviving obligations in
accordance with Article 2.5 (“Survival”) of this Agreement. If the Irrevocable Standby Letter of
Credit provides for a shorter term, the Selected Developer shall renew or replace the Irrevocable
Standby Letter of Credit as needed to maintain it in continual effect for the period required
herein.
3.2.

Cash Deposit

If a Cash Deposit is provided as Project Financial Security, Selected Developer shall also
execute a Cash Deposit Agreement with the Transmission Provider. Cash Deposit shall be wired
to a segregated account designated by Transmission Provider in a Written Notice to Selected
Developer. The Transmission Provider shall hold the Cash Deposit for the term of this
Agreement as specified in Article 2.2 (“Term of Agreement”) of this Agreement and for an
additional period of sixty (60) Calendar Days following the date of termination of this
Agreement to secure the performance of any surviving obligations in accordance with Article 2.5
(“Survival”) of this Agreement. Upon return of a Cash Deposit, the Transmission Provider shall
pay to the Selected Developer the total Cash Deposit minus any funds drawn pursuant to Article
3.3 (“Right to Draw on Project Financial Security”) of this Agreement plus interest at the
Transmission Provider’s overnight bank rate from and including the date of deposit to, but
excluding, the date such funds are returned to the Selected Developer.
3.3.

Right to Draw on Project Financial Security

Transmission Provider shall have the right to draw on the Irrevocable Standby Letter of Credit or
the Cash Deposit Agreement if the Transmission Provider invokes Variance Analysis based on a
Default under this Agreement.
3.4.

Distribution of Project Financial Security

In the event that the Transmission Provider draws upon the Irrevocable Standby Letter of Credit
or the Cash Deposit Agreement in accordance with Article 3.3 (“Right to Draw on Project
Financial Security”) of this Agreement, Transmission Provider shall utilize such funds to offset
any costs reasonably incurred by the Transmission Provider in reevaluating the Project and/or
Selected Developer, transitioning the Project to a new Selected Developer/Transmission Owner,
and or otherwise distribute such funds as determined by FERC. Such costs may include
reasonable consultant fees, attorneys’ fees, costs of litigation/regulatory proceedings, and
staffing costs directly attributable to taking actions under the Variance Analysis provisions of the
Tariff. The Transmission Provider shall provide the Selected Developer with a detailed and
itemized description of how any Project Financial Security has been used within thirty (30)
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Calendar Days after submitting a filing to terminate this Agreement. In the event that the
Transmission Provider, in accordance with the Variance Analysis procedure set forth in
Attachment FF, Section IX (“Variance Analysis”), elects to address Default through a decision
to take no action or through requiring a mitigation plan without terminating the Agreement, the
Transmission Provider shall provide a detailed and itemized description of how Project Financial
Security has been used within 30 Calendar Days after the Transmission provider and Selected
Developer complete implementation of the mitigation plan or the Transmission Provider
determines to take no action.

3.5.

Maintenance of Acknowledgement of Support

In the event that the Transmission Provider reasonably determines at any time that an entity that
has provided an Acknowledgement of Support for a Selected Developer no longer is capable of
providing the support described therein, (due to insolvency, transfer of assets, repudiation of
commitments, or any other such reason that would cause the Transmission Provider to question
the viability of commitment), the Transmission Provider shall have the right to require the
Selected Developer to promptly: (1) obtain a substitute Acknowledgement of Support for the
described items or (2) explain to the reasonable satisfaction of the Transmission Provider why:
(a) such substitute Acknowledgement of Support should not be required, or (b) that some
alternate arrangement would prove equally or more effective in ensuring that the Selected
Developer continues to meet its obligations. Failure to provide a substitute Acknowledgement of
Support, explanation acceptable to the Transmission Provider, or alternate arrangement
acceptable to the Transmission Provider, shall be a Breach of this Agreement and, if uncured,
grounds for conducting a Variance Analysis pursuant to Section IX (“Variance Analysis”) of
Attachment FF of the Tariff.
ARTICLE 4. REGULATORY FILINGS AND TARIFF COMPLIANCE
4.1.

Filing

The Transmission Provider shall file this Agreement (and any amendment hereto) with FERC
and if required, any other appropriate Governmental Authority. The Selected Developer may
request that any information included in such filing be subject to the confidentiality provisions of
Article 16 (“Project Confidential Information”). If the Selected Developer has executed this
Agreement, or any amendment thereto, the Selected Developer shall reasonably cooperate with
the Transmission Provider with respect to such filing and provide any information reasonably
requested by the Transmission Provider needed to comply with applicable regulatory
requirements.
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4.2.

Selected Developer subject to Tariff

The Selected Developer shall comply with all applicable provisions of the Tariff.
4.3.

Relationship between this Agreement and the Tariff

If and to the extent a provision of this Agreement is inconsistent with the Tariff and dictates
rights and obligations between the Transmission Provider and the Selected Developer, the Tariff
shall govern.
4.4.

Transmission-To-Transmission Interconnection Agreements

Unless the Project connects solely to the facilities of the Selected Developer, the Selected
Developer shall: (1) execute a Transmission-to-Transmission Interconnection Agreement with
each Interconnecting Transmission Owner(s); and (2) complete all requirements and execute all
agreements or contracts required by each non-MISO entity to whose facilities the Project will
interconnect.
The Selected Developer and Interconnecting Transmission Owner(s) shall take commercially
reasonable efforts to finalize and execute the required Transmission-to-Transmission
Interconnection at least one hundred and twenty (120) Calendar Days before the scheduled In
Service Date of the Project. Any delays in the execution of a Transmission-To-Transmission
Interconnection Agreements will not automatically be construed against the Selected Developer
in consideration of the Variance Analysis pursuant to Article 10 (“Variance Analysis”) of this
Agreement.
If requested, the Transmission Provider shall facilitate the coordination between the Selected
Developer and the Interconnecting Transmission Owner(s) and any other non-MISO entities to
whose facilities the Project will interconnect.
All necessary Transmission-to-Transmission Interconnection Agreements associated with the
Project shall be executed by an authorized officer or duly authorized official of the Selected
Developer, Interconnecting Transmission Owner(s), and Transmission Provider with the
authority to bind their respective organizations, or filed unexecuted with FERC, prior to the
energization of any Competitive Transmission Facilities defined in the Project.
4.5.

ISO Agreement and Requirement to Become a Transmission Owner

The Selected Developer agrees that the Project shall be placed under the functional control of the
Transmission Provider upon completion and placement of the Project in service to the
Transmission System.
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To the extent the Selected Developer is not already a Transmission Owner or ITC, the Selected
Developer further agrees that it shall execute the ISO Agreement in sufficient time for its
execution to become effective as of the date of energization of the Project and that it has met or
shall meet all other Tariff requirements to become a Transmission Owner or ITC and an Owner
in accordance with Article Two, Section V of the ISO Agreement. If the Selected Developer is
already a Transmission Owner or ITC, it shall add the Project to the list of facilities transferred to
the list of facilities comprising the Transmission Provider’s Transmission System pursuant to
Appendix H to the ISO Agreement.
4.6.

Commitment to Operate within a Local Balancing Authority

Selected Developer shall operate all Competitive Transmission Facilities associated with the
Project within the boundaries of a Local Balancing Authority (“LBA”) and shall certify to the
Transmission Provider that it has done so prior to the In Service Date for the Competitive
Transmission Facility.
4.7.

NERC Registration & Reliability Standards

Selected Developer agrees to (1) register with NERC, or any successor entity serving as the
Electric Reliability Organization (ERO) in accordance with NERC’s registration requirements,
(2) comply with all applicable NERC and regional entity reliability standards, and (3) perform
the reliability functions of a NERC transmission owner (TO), transmission operator (TOP), and
transmission planner (TP) in accordance with NERC’s registration guidelines, for all
Competitive Transmission Facilities associated with the Project. Prior to the In Service Date for
the Competitive Transmission Facility, the Selected Developer shall certify to the Transmission
Provider that it has complied with all such standards that are applicable to the Selected
Developer prior to the In Service Date for the Competitive Transmission Facility.
4.8.

Interconnection and Reliability Criteria, Requirements, or Standards

The Selected Developer shall comply with the interconnection requirements and/or standards
regarding the interconnection of transmission facilities of each and every entity to whose
facilities the Project will interconnect. This includes, but is not limited to, those standards and
requirements required for compliance with applicable NERC Facilities Design, Connections, and
Maintenance (“FAC”) reliability standards published by each Transmission Owner or ITC, as
such requirements and standards exist from time to time. The Selected Developer shall also
comply with the FERC Form 715 Part 4, Transmission Planning Reliability Criteria (“TPRC”) as
filed with FERC by each Interconnecting Transmission Owner.
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The interconnection requirements and/or standards applicable to the Selected Developer that are
in effect as of the Effective Date of this Agreement shall be included or referenced in Appendix
F of this Agreement.
ARTICLE 5. SCOPE OF SERVICE
5.1.

Commencement of Project Construction and associated Competitive Transmission
Facilities

The Selected Developer shall commence construction of the Project as soon as practicable after
the Effective Date of this Agreement.
5.2.

Exclusive Responsibility of Selected Developer

The Selected Developer shall be solely responsible for all planning, design, engineering,
procurement, construction, installation, management, operations, safety, and compliance with
Applicable Laws and Regulations associated with the Project, including but not limited to
obtaining all necessary permits, siting, and other regulatory approvals.
The Selected Developer shall perform its obligations of this Agreement in accordance with the
terms of this Agreement, including the accepted Proposal and other Agreement Documents;
Applicable Laws and Regulations; Applicable NERC Reliability Standards; transmission facility
interconnection standards and requirements, established and provided by the Transmission
Owner(s) or ITC(s) in Appendix F of this Agreement to which the Project’s Competitive
Transmission Facilities will interconnect; the requirement(s) or qualification criteria(s) specific
to the state(s) where the Competitive Transmission Facilities are to be located in provided in
Appendix G of this Agreement; the Tariff; the ISO Agreement; applicable MISO Business
Practice Manuals; and Good Utility Practice.
All modifications to the Project must be approved by the Transmission Provider in accordance
with Article 6.4 (“Modification”) of this Agreement. Unless otherwise agreed to by the Parties,
the Selected Developer shall develop and construct the Project in accordance with the
specifications and implementation schedule set forth in the Proposal as accepted by the
Transmission Provider, and such dates shall be set forth in Appendix A of this Agreement.
Except as provided in Article 5.4 (“Transmission Provider Support”) of this Agreement, the
Transmission Provider shall have no responsibility or right to manage, supervise, or direct the
day-to-day operations of the Selected Developer, or to dictate the specific manner of the Selected
Developer’s compliance with the requirements of this Article. The Selected Developer shall
report all violations of Applicable Laws and Regulations and safety standards to the
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Transmission Provider promptly upon reporting such violation to, or receiving notice of such
violation from, a Governmental Authority. After receiving notice of a violation from the
Selected Developer pursuant to this paragraph, the Transmission Provider may require the
Selected Developer to provide supporting information regarding such violation, including
information regarding the nature of the violation, its anticipated impact on the Project, and the
Selected Developer’s plans for addressing the violation as such information becomes available to
the Selected Developer.
5.3.

Performance Standards

Each Party shall perform all of its obligations under this Agreement in accordance with all
Applicable Laws and Regulations, Applicable Reliability Standards, and Good Utility Practice.
To the extent a Party, through no fault of its own, is required to take, or is prevented from, or is
limited in taking any action by such regulations and standards, such Party shall not be deemed to
be in Breach of this Agreement for its lack of compliance therewith.
5.4.

Transmission Provider Support

Upon request from the Selected Developer and pursuant to Section VI.D of Attachment FF of the
Tariff, Transmission Provider shall assist the Selected Developer in justifying the need for, and
obtaining certification of, any facilities required by the Project by preparing and presenting
testimony in any proceedings before state or federal courts, regulatory authorities, or other
agencies as may be required.
ARTICLE 6. FACILITIES ENGINEERING, PROCUREMENT, AND
CONSTRUCTION
6.1.

General

The Selected Developer shall, at its expense, design, procure, construct, and own, and install the
Project, as set forth in Appendix A of this Agreement. The Selected Developer shall comply
with all applicable requirements of law and shall assume responsibility for the design,
procurement, and construction of the Project using Good Utility Practice and the standards and
requirements provided by the Interconnecting Transmission Owner or other interconnecting
entity, as applicable. The Project shall be based on the assumed accuracy and completeness of
all technical information and data received by the Transmission Provider from the Selected
Developer and by technical information received by the Selected Developer from any
Interconnecting Transmission Owner or other interconnecting entity(ies) providing Transmission
Interconnection Service. Any Modifications to the Project design provided in Appendix A to
this Agreement must be approved by the Transmission Provider in accordance with Article 6.4
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(“Modification”) of this Agreement. Unless otherwise agreed by the Parties, the Selected
Developer shall develop and construct the Project consistent with the Selected Developer’s
Proposal that was selected by the Transmission Provider, and such dates shall be set forth in
Appendix A of this Agreement.
6.2.

Variance Analysis & Project Status Reporting

The Selected Developer and Transmission Provider shall be bound by the Variance Analysis
Provisions of Attachment FF of the Tariff and shall report the status of the Competitive
Transmission Project to the Transmission Provider pursuant to the provisions in Attachment FF
of the Tariff and Business Practices Manual BPM-020.
6.3.

Project Monitoring

The Transmission Provider shall have the ongoing right to monitor the progress of the Selected
Developer’s Work on the Project, Project costs, schedule and milestones, compliance with the
accepted Proposal and the Selected Developer’s qualifications, to determine whether any action
is appropriate under the Variance Analysis provisions of Section IX (“Variance Analysis”) of
Attachment FF of the Tariff. The Selected Developer agrees to provide the Transmission
Provider with any documents or information reasonably requested for this purpose subject to the
confidentiality provisions of Article 16 (“Project Confidential Information”) of this Agreement.
6.4.

Modification

Selected Developer shall be bound by its accepted Proposal and may not modify the Project or its
Proposal without prior written consent of Transmission Provider as provided in Section 6.4.1
(“Change Order Procedures”) of this Agreement. The Transmission Provider’s written consent
shall be subject to the provisions of this Agreement and the Tariff and shall not be unreasonably
withheld, conditioned, or delayed.
6.4.1 Change Order Procedures
All modifications to this Agreement seeking to change the scope, timing or type of Work
to be performed, shall be made and processed according the procedures set forth in this
Article.
If the Selected Developer desires to undertake any modification to the Work, it shall
submit a Change Request Form in the form of Appendix B of this Agreement. The
Selected Developer shall provide the Change Request Form to the Transmission Provider
at least ninety (90) Calendar Days in advance of the commencement of the work or
within such shorter period upon which the Parties may agree. The Transmission Provider
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shall determine if a modification is in accordance with the original Project criteria and
intent and whether to approve the modification through the issuance of a Change Order in
the form of Appendix C of this Agreement within sixty (60) Calendar Days after the
Selected Developer's submission.
The Transmission Provider may initiate a change in the scope, type, or manner of
performance of the Work under this Agreement by issuing a Change Order with the
agreement of the Selected Developer. Change Orders initiated by the Transmission
Provider shall be effective upon such date as is agreed between the Transmission
Provider and Selected Developer. In the event that a Transmission Provider-initiated
Change Order increases the total cost of the Work or the time necessary to complete the
Work, the Selected Developer shall be entitled to an adjustment to the Project schedule
and/or total Project cost to account for the Change Order on terms to be agreed between
the Transmission Provider and Selected Developer. If the Selected Developer has agreed
to cost cap or cost containment provisions in its Proposal, the Transmission Provider and
Selected Developer shall adjust such cost cap or cost containment provisions to account
for the Change Order.
No Change Order shall be effective until executed by a duly authorized employee of the
Transmission Provider and an officer of the Selected Developer. Except in the case of a
Change Order initiated by the Transmission Provider, any request for a Change Order
shall be initiated using the Change Request Form as set forth in Appendix B of this
Agreement.
6.4.2

Approved Modifications

Any additions, modifications, or replacements made to the Project shall be designed,
constructed, and operated in accordance with this Agreement, Applicable Laws and
Regulations, and Good Utility Practice.
6.4.3

Modifications ordered by a Governmental Authority

Any modifications to the Project’s facilities ordered by a Governmental Authority are not
subject to Transmission Provider’s approval. However, this approval exception shall not
prejudice the rights of the Transmission Provider to conduct a Variance Analysis of the
Project. The Selected Developer is required to notify the Transmission Provider within
thirty (30) Calendar Days after the Governmental Authority has issued an order directing
Project modifications.
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6.5

Generator Interconnection Study Process

Any request(s) for generator interconnection to the Project and its Competitive Transmission
Facilities submitted to the Selected Developer following the Effective Date of this Agreement
shall be directed to the Transmission Provider’s Generator Interconnection Procedures (GIP) as
specified in Attachment X of the Tariff. The Selected Developer shall assume the functions of a
Transmission Owner in accordance with Attachment X of the Tariff, including the performance
of any analysis for generator interconnection requests requesting interconnection with the
Project. The Selected Developer will be reimbursed the actual costs incurred for the analysis to
the same extent a Transmission Owner or ITC through the Tariff.
Any Generator Interconnection Agreements for interconnection to the Project shall be executed
consistent with the relevant terms and conditions of the Tariff.
6.6

Transmission Service Request Process

Any request(s) for Transmission Service utilizing the Project and its Competitive Transmission
Facilities submitted to the Selected Developer following the Effective Date of this Agreement
shall be directed to the Transmission Provider’s Transmission Service protocols as specified in
Module B of the Tariff. The Selected Developer shall assume the obligations of a Transmission
Owner in accordance with Module B of the Tariff, including the performance of any analysis for
Transmission Service utilizing the Project. The Selected Developer will be reimbursed the actual
costs incurred for the analysis to the same extent a Transmission Owner or ITC through the
Tariff.
6.7

Tax Status

Each Party shall cooperate with the other to maintain the other Party’s tax status. Nothing in this
Agreement is intended to adversely affect the Transmission Provider’s or the Selected
Developer’s tax exempt status with respect to the issuance of bonds, including Local Furnishing
Bonds, if any.
ARTICLE 7. RIGHT TO INSPECT
The Transmission Provider shall have the right, but not the obligation, to inspect the Project for
the purposes of assessing the progress of the Project and compliance with the terms of this
Agreement and Agreement Documents at the Transmission Provider’s expense. The
Transmission Provider may exercise these rights from time-to-time, as it deems necessary upon
reasonable advance notice to the Selected Developer. The exercise or non-exercise by the
Transmission Provider of any such rights shall not be construed as an endorsement or approval
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by the Transmission Provider of any design, standards, construction practices, protective
equipment or the operation thereof, used by the Selected Developer or the condition, fitness,
safety, desirability, reliability, or warranty of the Project. Any information that Transmission
Provider obtains through the exercise of any of its rights under this Article 7 (“Right To Inspect”)
shall be deemed Project Designated Confidential Information and treated pursuant to Article 16
(“Project Confidential Information”) of this Agreement. The Transmission Provider agrees to
indemnify the Selected Developer in accordance with Article 13.2 to the extent allowed by the
Tariff for any claims arising from actions of the Transmission Provider, including its employees
and agents, in completing such inspections.

ARTICLE 8. OPERATIONS
The Selected Developer shall not energize the Project with the Interconnecting Transmission
Owner’s or other entity’s transmission system(s) until it has met the obligations detailed in the
respective Transmission-to-Transmission Interconnection Agreement(s), the ISO Agreement,
and any other similarly-executed agreements for entities outside the Transmission Provider’s
Transmission System unless prior written approval is given by each entity.
ARTICLE 9. COST RECOVERY, BILLING, AND PAYMENT
9.1

Cost Recovery

The ISO Agreement, Schedule 7 (“Long-Term Firm and Short-Term Firm Point-To-Point
Transmission Service”), Schedule 8 (“Non-Firm Point-To-Point Transmission Service”),
Schedule 9 (“Network Integration Transmission Service”), Schedule 26 (“Network Upgrade
Charge from Transmission Expansion Plan”), Schedule 26A (“Multi-Value Project Usage
Rate”), Attachment O (“Rate Formulae”), Attachment GG (“Network Upgrade Charge”),
Attachment MM (“MVP Charge”) of the Tariff, including company-specific Schedules 7, 8, 9,
26, and 26A, and Attachments O, GG and MM, and any other provisions of the Tariff that
become accepted by FERC shall govern the Selected Developer’s recovery of costs associated
with the Project and its associated Competitive Transmission Facilities, including costs for
interconnection and transmission service related studies.
The provisions of this Article 9 (“Cost Recovery, Billing, And Payment”) of this Agreement shall
survive termination of this Agreement in accordance with Article 2.5 (“Survival”) of this
Agreement.
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9.2

Binding Cost Cap or Cost Containment Measures and Forgone Rate Incentives or
Rate Recovery

If the Selected Developer submitted any binding cost cap or cost containment measures, or
committed to forego any kind of rate incentives or rate recovery as part of the Proposal, such
commitments shall be detailed in Appendix A of this Agreement.
; Selected Developer committed to some kind of binding cost cap or cost containment
measures or to forego specific rate incentives or rate recovery.
 ܆Selected Developer did not commit to any binding cost cap or cost containment measures
or forego any kind of rate incentives or rate recovery.
If the Selected Developer has committed to binding cost cap or cost containment measures, the
Selected Developer agrees that it shall not seek to recover, through its Transmission Revenue
Requirement or through any other means, higher costs than the maximum costs specified in
Appendix A of this Agreement, or determined in accordance with, any cost cap or other binding
cost containment measures as specified in Appendix A of this Agreement except for costs
incurred to comply with any additional specifications of the Transmission Provider or
Interconnecting Transmission Owner(s) beyond the functional requirements for the Project as
specified in Appendix F of this Agreement. The Selected Developer shall not seek recovery
through its Transmission Revenue Requirement of any incentives or other costs that it has agreed
to forego, as specified in Appendix A of this Agreement. The provisions of this Article 9.2
(“Binding Cost Cap or Cost Containment Measures and Forgone Rate Incentives or Rate
Recovery”) of this Agreement shall survive termination of this Agreement in accordance with
Article 2.5 (“Survival”) of this Agreement.
9.2.1

Approved Deviations from Binding Cost Cap or Cost Containment and
Incentive Rate Commitments

Notwithstanding the provisions of Article 9.2 (“Binding Cost Cap or Cost Containment
Measures and Forgone Rate Incentives or Rate Recovery”) of this Agreement, the
Selected Developer shall be entitled to seek recovery for costs in excess of an agreed cost
cap or that deviate from other agreed cost containment measures specified in Appendix A
of this Agreement to the extent that such excess costs result from:
A. A material change in the scope of Work, agreed to in writing by the Transmission
Provider, for Work that: (1) was not contemplated by the RFP; and (2) is not
made necessary by any failure to perform, negligent performance of, or inaccurate
cost estimate of, the Work that the Selected Developer agreed to complete in its
Proposal. In order to invoke the exception outlined in this Paragraph, the Selected

Case
Case1:19-cv-00626-LY
1:19-cv-00626-LY Document
Document91-1
7-10 Filed
Filed08/23/19
06/17/19 Page
Page56
26of
of187
90

Original Sheet No. 23
Developer must obtain from the Transmission Provider a signed Change Order,
stating the scope of the Work covered by said Change Order and the estimated or
capped costs charged to accomplish the Work contemplated by the Change Order.
The execution of a Change Order conforming to the requirements of this
paragraph shall not authorize the receipt or retention of any excess recovery for
elements of the Project not expressly covered by the executed Change Order;
B. A requirement imposed by an Interconnecting Transmission Owner which was
not foreseen at the time that the Selected Developer’s Proposal was submitted and
which requirement increases Project costs, scope or schedule. In order to invoke
the exception outlined in this paragraph, the Selected Developer must obtain from
the Transmission Provider a signed Change Order describing the requirement
imposed by the Interconnecting TO and stating the estimated costs of compliance
with that requirement. The execution of a Change Order conforming to the
requirements of this paragraph shall not authorize the receipt or retention of any
excess recovery for elements of the Project not expressly covered by the executed
Change Order; or

C. An increase in an element of Project cost expressly authorized by or exempted
from the terms of the Selected Developer’s agreed cost cap or cost containment
proposal.
9.3

Tariff Billing and Payment Provisions

The Transmission Provider and Selected Developer shall comply with the billing and payment
provisions set forth in the Tariff.
9.4

Refund Obligation

The Selected Developer, whether or not it is subject to FERC rate jurisdiction under Section 205
and Section 206 of the Federal Power Act, shall make all refunds, adjustments to its recovered
costs from Attachment O (“Rate Formulae”), Attachment GG (“Network Upgrade Charge”), and
Attachment MM (“MVP Charge”) of the Tariff, including company-specific Attachments O, GG
and MM, and do all other things required to implement any FERC order related to the Tariff,
including any FERC order of which the implementation necessitates the Transmission Provider
to make payment adjustments, issue refunds, or to receive prior period overpayments from, the
Selected Developer. All such refunds and adjustments shall be made, and all other actions taken,
in accordance with the Tariff, unless an applicable FERC order requires otherwise. These
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obligations under this Article 9.4 (“Refund Obligation”) of this Agreement shall survive
termination of this Agreement in accordance with Article 2.5 (“Survival”) of this Agreement.
ARTICLE 10.

VARIANCE ANALYSIS

Selected Developer acknowledges and agrees that it is subject to the Variance Analysis
provisions specified in Attachment FF, Article IX of the Tariff (“Variance Analysis”).
ARTICLE 11.
11.1

FORCE MAJEURE EVENT

Force Majeure Events

“Force Majeure Events” shall refer to fire, flood, earthquake, other extreme elements of nature or
acts of God, war, terrorism, riots, rebellions, revolutions, civil disturbances, court or agency
ordered injunctions, industry-wide or national labor disputes, criminal acts, and any other cause
beyond a party’s control to the extent these events: (a) prevent a party from discharging its
obligations under the Tariff or this, Agreement, or Agreement Documents or otherwise prevent
all, or a portion of, the Project from being completed by the required In Service Date; (b) are
outside the control of the party whose performance is to be affected by the Force Majeure Event;
and (c) could not reasonably be foreseen or prevented by the Party whose performance is to be
affected by the Force Majeure Event.
11.2

No Default

Except for the payments of monies, a party shall not be considered to be in Default with respect
to any obligation hereunder if: (1) the party experiences a Force Majeure Event as defined in this
Agreement and (2) the party experiencing the Force Majeure Event strictly follows the
procedures set forth in this Article 11 (“Force Majeure Events”).
11.3

Initial Notice of Force Majeure

A Party that is unable to fulfill any obligation under this Agreement or whose performance will
be delayed as a result of a Force Majeure Event shall notify the other Party by Written Notice or
by telephone as soon as reasonably possible after the occurrence of the cause relied upon.
Telephone notices, given pursuant to this Article 11.3 (“Initial Notice of Force Majeure”), shall
be confirmed with Written Notice as soon as reasonably possible. Written Notices shall provide
the following information, to the extent known: (1) the time and date when the Force Majeure
Event occurred, (2) the nature of the Force Majeure Event; (3) the specific obligations that the
Force Majeure Event is likely to impact and how those obligations will be impacted; (4) the steps
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that have or will be taken to mitigate the Force Majeure Event; and (5) the anticipated duration
of the Force Majeure Event.
11.4

Status Reports

In addition to the initial notice required by Article 11.3 (“Initial Notice of Force Majeure”) of
this Agreement, the party declaring a Force Majeure Event shall provide a written status report at
least every seven (7) Calendar Days for the duration of the Force Majeure Event and any
applicable recovery period. The status report shall provide the latest available information
regarding: (1) the specific obligations that the Force Majeure Event is likely to impact and how
those obligations are being impacted; (2) the anticipated duration of the Force Majeure Event; (3)
the steps that have or will be taken to mitigate the Force Majeure Event and the current status of
those steps; and (4) the anticipated duration of the Force Majeure Event.
11.5

Duration of Force Majeure & Recovery Period

In the event that a Party declares a Force Majeure Event, such party shall be allowed a
reasonable period of time, not to exceed three (3) months, after the Force Majeure Event ceases
to recover and resume performance of its obligations. A Party shall be excused from whatever
performance is affected only for the duration of the Force Majeure Event and while the Party
exercises Reasonable Efforts to alleviate such situation. As soon as the non-performing Party is
able to resume performance of its obligations excused because of the occurrence of the Force
Majeure Event, such Party shall resume performance and give prompt Written Notice thereof to
the other Party. The Transmission Provider and Selected Developer shall confer as soon as
possible after a Force Majeure Event occurs to develop a mutually acceptable schedule for
recommencing performance. The Party whose performance will be affected by a Force Majeure
Event shall be obligated to use all commercially reasonable efforts to alleviate the impacts of the
Force Majeure Event and to minimize disruptions to the development schedule.
11.6

Modification of Agreement due to a Force Majeure Event

If required, the Parties shall revise this Agreement following a Force Majeure Event including,
but not limited to any Agreement Documents, appendices, attachment, or exhibit to this
Agreement, to account for the Force Majeure Event.
11.7

Variance Analysis and Force Majeure Events

No provision of this Article 11 (“Force Majeure”) shall be construed to prejudice or interfere
with Transmission Provider’s rights to conduct a Variance Analysis of the Project and/or a
Selected Developer and to take any actions allowed under the provisions in Section IX of
Attachment FF of the Tariff and MISO Business Practice Manual BPM-027. A termination or
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reassignment of this Project pursuant to the reevaluation provisions of the Tariff following a
Force Majeure Event does not imply or depend upon any finding of fault, Breach, or Default by
the Selected Developer. Nor shall the fact that Selected Developer is found not to be at fault, in
Breach, or in Default of this Agreement following a Force Majeure Event: 1) operate to bar
Transmission Provider from reassigning or cancelling the Project or 2) give rise to any claim of
entitlement to compensation or damages against Transmission Provider flowing from such
reassignment or cancellation. However, in the event the Transmission Provider takes any action
pursuant to Section IX (“Variance Analysis”) of Attachment FF of the Tariff based on the
occurrence of a Force Majeure Event where the Selected Developer has not Defaulted under this
Agreement, the Transmission Provider shall bear all such costs and shall not be entitled to draw
upon the Irrevocable Standby Letter of Credit or Cash Deposit.
ARTICLE 12.

DEFAULT

No Default shall exist where failure to discharge an obligation, other than the payment of money,
is the result of a Force Majeure Event as defined in this Agreement or the result of an act or
omission of the other Party.
12.1

Notice of Breach

Upon the occurrence of a Breach, the affected non-Breaching Party shall give Written Notice of
such Breach to the Breaching Party. Provided the breach is curable, the Breaching Party shall
have thirty (30) Calendar Days from receipt of the Written Notice of Breach within which to cure
such Breach or provide the non-Breaching Party with a written cure plan. If the Breaching Party
provides the non-Breaching Party with a written cure plan within thirty (30) Calendar Days from
receipt of the Written Notice of Breach, the Breaching party shall have ninety (90) Calendar
Days from receipt of the Written Notice of Breach to either cure the Breach or obtain the nonBreaching Party’s consent to a cure plan providing for a different deadline. The non-Breaching
Party shall not unreasonably withhold, delay, or condition its acceptance of a cure plan.
However, no provision of this Article shall be read to require the non-Breaching Party to accept a
written cure plan that (i) does not fully cure the Breach, (ii) materially alters Project, (iii) delays
the completion of the Project past the scheduled In Service Date, or (iv) increases the total cost
of the Project, provided that the non-Breaching Party shall not be permitted to consider cost
increases as a factor in evaluating a cure plan to the extent that the Breaching Party has agreed to
internally absorb such increases.
If a Breach is not cured within such ninety (90) Calendar Day period, but during such period the
breaching Party and non-breaching Party have agreed to a written cure plan that (1) describes the
actions the Breaching Party intends to take to effect the cure of the Breach, and (2) provides a
timeline for curing the Breach, then the cure period shall be extended for such period as is
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provided in the agreed written cure plan and the Breaching Party shall not be held in Default
provided it continuously and diligently works to complete such cure during the period provided
in the written cure plan. In the event that the Breaching Party fails to timely perform all actions
agreed to in the written cure plan, the non-Breaching Party may send a Written Notice informing
the Breaching Party that it is in Default and that the Agreement shall be terminated. The
Breaching Party shall not be entitled to any additional cure period to cure failures to perform
under the written cure plan.
12.2

Notice to Financing Parties

If, as contemplated by Article 14.4.1 (“Assignment to Project Finance Entity”) of this
Agreement, the Selected Developer has provided notice to the Transmission Provider of an
assignment of this Agreement for collateral security purposes to aid in providing financing for
the Project, then: (a) if such notice of collateral assignment so indicates and contains notice
information for the collateral assignee, the Transmission Provider shall provide a copy to
collateral assignee identified in such notice of any notice of Breach given by the Transmission
Provider to the Selected Developer; and (b) such collateral assignee shall have the right, but no
obligation, to effect cure of the Breach on behalf of the Selected Developer within the original
cure period, and any performance of any obligations under this Agreement by such collateral
assignee shall be accepted by the Transmission Provider to the same extent as though the
Selected Developer had directly performed such obligations. Nothing herein shall be construed
to allow a Project Finance Entity to effect a cure outside of the cure period afforded to the
Selected Developer.
12.3

Default & Right to Terminate

A Default may be declared immediately upon the occurrence of the following events:
(1) The Breaching Party fails to cure its Breach or provide a written cure plan within thirty
(30) Calendar Days from receipt of the Written Notice of Breach,
(2) The Breaching Party submits a cure plan within thirty (30) Calendar Days from receipt of
the Written Notice of Breach but fails to secure the non-breaching Party’s agreement to a
written cure plan within ninety (90) Calendar Days from receipt of the Written Notice of
Breach,
(3) The Breaching Party fails to timely perform any obligation set forth in the written cure
plan; or
(4) The Breaching Party sends Written Notice to the non-Breaching Party stating that it does
not intend to cure the Breach or offer a written cure plan.
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If a Breach is not cured as provided in this Article 12 (“Default”), or if a Breach is not
capable of being cured within the period provided for herein, the affected non-Breaching
Party shall have the right: (i) to declare a Default and terminate this Agreement by Written
Notice in accordance with Section IX of Attachment X of the Tariff at any time until cure
occurs and be relieved of any further obligation hereunder and, (ii) whether or not such Party
terminates this Agreement, to recover from the Breaching Party all amounts due hereunder,
plus all other damages and remedies to which it is entitled at law or in equity. Upon Default
by Selected Developer, Transmission Provider may draw upon the Selected Developer’s
Letter of Credit or retain the cash security. Nothing in this Article 12 (“Default”) is intended
in any way to affect the rights of a third-party to seek any remedy it may have in equity or at
law from the Selected Developer resulting from Selected Developer’s Default of this
Agreement.
If the Breaching Party cures its Breach in accordance with the provisions of this this Article
12 (“Default”), then the Breach shall cease to exist. If the Breaching Party was the Selected
Developer, successful cure of the Breach according to the provisions of this Article shall
preclude the Transmission Provider from conducting a Variance Analysis based on the
existence of such Breach.
The provisions of this Article 12 (“Default”) shall survive termination of this Agreement in
accordance with Article 2.5 (“Survival”) of this Agreement.
12.4

Remedies Cumulative

No remedy conferred by any provision of this Agreement is intended to be exclusive of any other
remedy and each and every remedy shall be cumulative and shall be in addition to every other
remedy given hereunder or now or hereafter existing at law or in equity or by statute or
otherwise. The election of any one or more remedies shall not constitute a waiver of the right to
pursue other available remedies.
ARTICLE 13.
13.1

LIMITATION OF LIABILITY, INDEMNITY, AND INSURANCE

Limitation of Liability

Neither Party shall be liable to the other for any damages arising out of the performance of any
obligation imposed by this Agreement, except as provided in the Tariff or this Agreement. The
provisions set forth in the Tariff shall be additionally applicable to any Party acting in good faith
to implement or comply with its obligations under this Agreement, regardless of whether the
obligation is preceded by a specific directive.
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13.2

Indemnity
13.2.1 Claims or Losses to the Transmission Provider to which Indemnity Applies
To the extent permitted by law, the Selected Developer shall indemnify, defend and hold
the Transmission Provider, including its employees and agents, harmless from all losses
and claims that arise from:
A. The Selected Developer’s performance or failure to perform any obligation
imposed by this Agreement or any subsequently executed agreement;
B. Any claim by an employee or independent contractor of the Selected Developer
for payment of monies for work or materials;
C. Any claim by an employee, independent contractor or third party alleging harm or
injuries as a result of the design or construction of the Project, including claims for
personal injury or death;
D. Any claim arising from the construction of the Project, maintenance of Project
worksites and construction areas, and safety precautions of procedures, including
claims alleging personal injury, property damage, or death;
E. Any claims or losses resulting from Selected Developer’s violations of any law or
regulation applicable to the development, construction, or operation of the Project,
including claims arising from obligations to obtain permits, licenses or approvals
or comply with the terms of any permit license or approval;
F. Any claim asserting vicarious liability against the Transmission Provider for the
actions or inactions of the Selected Developer or any employee or independent
contractor of the Selected Developer;
G. Any claim alleging that the Transmission Provider improperly selected, supervised
or monitored the Selected Developer, its employees or independent contractors, but
only to the extent such claim is based on a negligent act or omission by the Selected
Developer, its employees or independent contractors for which the Transmission
Provider is alleged to be liable; and
H. Any claims by the Selected Developer for monetary damages under this Agreement
or relating to the Project except for claims that have been presented to and approved
by FERC in accordance with the Tariff and this Agreement.
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13.2.1.1

Claims or Losses to Selected Developer to which Indemnity Applies

The Transmission Provider shall indemnify, defend, and hold the Selected
Developer, including its employees and agents, harmless from any losses or claims
arising from the Transmission Provider’s performance or failure to perform any of
its obligations imposed by this Selected Developer Agreement due to gross
negligence or intentional misconduct to the same extent as provided in Section
10.3(b) of the Tariff.

13.2.2 Extent of Indemnification
If a Party (the “Indemnifying Party”) is obligated to indemnify and hold the other Party
(“Indemnified Party”) harmless pursuant to Article 13.2.1 (“Claims or Losses to the
Transmission Provider to which Indemnity Applies”) or 13.2.1.1 (“Claims or Losses to
Selected Developer to which Indemnity Applies”) of this Agreement, the amount owing
to the Indemnified Party shall be the amount of Indemnified Party’s actual loss,
reasonable legal costs and fees and the cost of complying with any equitable or nonmonetary orders, directives, or judgments, net of any insurance or other recovery
(“Actual Loss”). In the event that FERC or any other court or tribunal with jurisdiction
over the dispute finally determines that the indemnities provided in Article 13.2.1
(“Claims Or Losses To The Transmission Provider To Which Indemnity Applies”) of this
Agreement are unenforceable, the Indemnified Party shall be entitled to seek recovery of
its Actual Loss through its Tariff.
13.2.3 Indemnification Procedure
Promptly after receipt by the Indemnified Party of any claim or notice of the
commencement of any action or administrative or legal proceeding or investigation as to
which the indemnity may apply, the Indemnified Party shall notify the Indemnifying
Party of such fact. Any failure of or delay in such notification shall not affect the
Indemnifying Party’s indemnification obligation unless and except to the extent that such
failure or delay is materially prejudicial to the Indemnifying Party.
13.2.4 Participation in Legal/Administrative Proceedings
13.2.4.1

Indemnifying Party Participation

The Indemnifying Party shall have the right to assume the defense thereof with
counsel designated by such Indemnifying Party and reasonably satisfactory to the
Indemnified Party. If the Indemnified Party and Indemnifying Party are both named
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as defendants in any such action and if the Indemnified Party concludes that there
may be legal defenses available to it which are different from or additional to those
available to the Indemnifying Party, the Indemnified Party shall have the right to
select separate counsel to assert such legal defenses and to otherwise participate in the
defense of such action on its own behalf. In such instances, the Indemnifying Party
shall be required to pay the fees and expenses of such attorney(s) hired to represent
the Indemnified Party.
13.2.4.2

Indemnified Party Participation

The Indemnified Party shall be entitled, at its own expense, to participate in any such
action, suit or proceeding, the defense of which has been assumed by the
Indemnifying Party. Notwithstanding the foregoing, the Indemnifying Party: (i) shall
not be entitled to assume and control the defense of any such action, suit or
proceedings if and to the extent that, in the reasonable opinion of the Indemnified
Party and its counsel, such action, suit or proceeding involves the potential imposition
of criminal liability on the Indemnified Party or any of its agents or employees, or
there exists a conflict or adversity of interest between the Indemnifying Party and
Indemnified Party, in such event the Indemnifying Party shall pay the reasonable
expenses of the Indemnified Party; and (ii) shall not settle or consent to the entry of
any judgment in any action, suit or proceeding without the consent of the Indemnified
Party, which shall not be unreasonably withheld, conditioned or delayed.
13.2.4.3

Failure to Defend

If the Indemnified Party is entitled to indemnification under this Agreement as a
result of a claim by a non-Party, and the Indemnifying Party fails, after notice and
reasonable opportunity, to assume the defense of such claim, the Indemnified Party
may, at the expense of the Indemnifying Party, contest, settle or consent to the entry
of any judgment with respect to, or pay in full, such claim without further notice to,
or the consent of, the Indemnifying Party.
13.3

Insurance

The Selected Developer shall obtain and maintain in full force and effect insurance for the
Project, including the development and construction of the Project, in accordance with Good
Utility Practice and this Article 13.3 (“Insurance”). Such insurance policies shall name the
Transmission Provider as an additional insured in accordance with the provisions of Article
13.3.1.5 (“Additional Insured”) of this Agreement.
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13.3.1 Selected Developer Insurance
Subject to the provisions of Article 13.3.1.9 (“Project Specific Insurance”) of this
Agreement, the Selected Developer shall, at its own expense, obtain and maintain in full
force and effect throughout the period of this Agreement, the following default minimum
insurance coverages for the Project, with insurers authorized to do business or an
approved surplus lines carrier in each state where the Competitive Transmission Facilities
associated with the Project are located:

13.3.1.1

Employers’ Liability and Workers’ Compensation
Insurance

Employers' Liability and Workers' Compensation Insurance providing statutory
benefits in accordance with the laws and regulations of the state(s) in which the
Competitive Transmission Facilities included in the Project is/are located.
13.3.1.2

Commercial General Liability Insurance

Commercial General Liability Insurance including premises and operations, personal
injury, broad form property damage, broad form blanket contractual liability coverage
(including coverage for the contractual indemnification) products and completed
operations coverage, coverage for explosion, collapse and underground hazards,
independent contractors coverage, and punitive damages to the extent normally
available where allowed by law and a cross liability endorsement, with minimum
limits of One Million Dollars ($1,000,000) per occurrence/One Million Dollars
($1,000,000) aggregate combined single limit for personal injury, bodily injury,
including death and property damage.
13.3.1.3

Comprehensive Automobile Liability Insurance

Comprehensive Automobile Liability Insurance, for coverage of owned and nonowned and hired vehicles, trailers or semi-trailers licensed for travel on public roads,
with a minimum combined single limit of one million dollars ($1,000,000) each
occurrence for bodily injury, including death, and property damage.
13.3.1.4

Excess Public Liability Insurance

Excess Public Liability Insurance (also known as umbrella liability insurance) over
and above the Employer’s Liability, Commercial General Liability, and
Comprehensive Automobile Liability Insurance coverage, with a minimum combined
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single limit of twenty million dollars ($20,000,000) per occurrence/twenty million
dollars ($20,000,000) aggregate.
13.3.1.5

Additional Insured

The Commercial General Liability Insurance, Comprehensive Automobile Liability
Insurance, and Excess Public Liability Insurance (also known as umbrella liability
insurance) policies shall name the Transmission Provider and the Transmission
Provider’s respective directors, officers, agents, servants and employees ("Other Party
Group") as Additional Insured. All policies shall contain provisions whereby the
insurers waive all rights of subrogation in accordance with the provisions of this
Agreement against the Other Party Group and provide thirty (30) Calendar Days’
advance written notice to the Other Party Group prior to anniversary date of
cancellation.
13.3.1.6

Primary Provisions

The Commercial General Liability Insurance, Comprehensive Automobile Liability
Insurance, and Excess Public Liability Insurance policies shall contain provisions that
specify that the policies are primary and shall apply to such extent without
consideration for other policies separately carried and shall state that each insured is
provided coverage as though a separate policy had been issued to each, except the
insurer’s liability shall not be increased beyond the amount for which the insurer
would have been liable had only one insured been covered where allowed by law.
13.3.1.7

Tail Coverage
Coverage

and

Extended

Reporting

Period

The Commercial General Liability Insurance, Comprehensive Automobile Liability
Insurance, and Excess Public Liability Insurance policies, if written on a Claims
Made Basis, shall be maintained in full force and effect for two (2) years after
termination of this Agreement, which coverage may be in the form of tail coverage or
extended reporting period coverage if agreed by Transmission Provider and Selected
Developer. The obligations under this Article 13.3.1.7 (“Tail Coverage And
Extended Reporting Period
Coverage”) shall survive termination of this
Agreement in accordance with Article 2.5 (“Survival”) of this Agreement.
13.3.1.8

No Limitation or Excuse to Procure Necessary
Insurance Coverage

The requirements contained herein as to the types and limits of all insurance to be
maintained by Selected Developer are not intended to and shall not in any manner,
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limit or qualify the liabilities and obligations assumed by Selected Developer under
this Agreement. Nor shall the listing of some types and limits of insurance coverage
be read to excuse Selected Developer from obtaining any other types and limits of
insurance coverage required by Good Utility Practices, Applicable Laws and
Regulations, or by any other legal obligations, whether arising by contract, statute, or
regulations.
13.3.1.9

Project Specific Insurance

If the Transmission Provider determines that different types of insurance, different
coverage amounts, or additional insurance terms are desirable for a specific Competitive
Transmission Project (“Project Specific Insurance”), the Transmission Provider may
require that such insurance be procured by stating such requirements in the RFP for the
Project. If such Project Specific Insurance is specified in the RFP for the Project, such
requirements shall deemed incorporated into this Agreement and shall supersede the
default terms provided in Articles 13.3.1.1 (“Employers’ Liability and Worker’s
Compensation Insurance”) – 13.3.1.4 (“Excess Public Liability Insurance”) of this
Agreement to the extent of any conflict.
;

Project Specific Insurance is not required for this Project

☐

Project Specific Insurance is required for this Project
Additional Coverage Types, Amounts & Terms Applicable to Project
__Not Applicable__________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
________________________________________________________________
13.3.1.10

Certification of Insurance

Within ten (10) Business Days following the Effective Date of this Agreement and, as
soon as practicable after the end of each fiscal year thereafter or at the renewal of the
insurance policy, and in any event within ninety (90) Calendar Days thereafter,
Selected Developer shall provide certification of all insurance required in this
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Agreement, executed by each insurer or by an authorized representative of each
insurer, to the Transmission Provider.
13.3.1.11

Self-Insurance

Notwithstanding the foregoing, the Selected Developer may self-insure to meet the
minimum insurance requirements of Articles 13.3.1 (“Selected Developer Insurance”)
through 13.3.1.9 (“Project Specific Insurance”) of this Agreement, to the extent
Selected Developer’s senior secured debt is rated at investment grade, or better, by
Standard & Poor’s, Moody’s, or Fitch and that its self-insurance program meets
minimum insurance requirements under Articles 13.3.1 (“Selected Developer
Insurance”) through 13.3.1.9 (“Project Specific Insurance”) of this Agreement. If
senior secured debt ratings are not available, the Transmission Provider may consider
senior unsecured debt and issuer ratings.
For any period of time that a Selected Developer’s senior secured debt is unrated by
Standard & Poor’s, Moody’s, or Fitch or is rated at less than investment grade by
Standard & Poor’s, Moody’s, or Fitch, such Party shall comply with the insurance
requirements applicable to it under Articles 13.3.1 (“Selected Developer Insurance”)
through 13.3.1.10 (“Certification of Insurance”) of this Agreement.
In the event that a Selected Developer is permitted to self-insure pursuant to Article
13, it shall notify the Transmission Provider that it meets the requirements to selfinsure and that its self-insurance program meets the minimum insurance requirements
in a manner consistent with that specified in Article 13.3.1.10 (“Certification of
Insurance”) of this Agreement.
13.3.1.12

Reporting of Accidents or Occurrence Resulting in
Injuries

Selected Developer agrees to report to the Transmission Provider by Written Notice
as soon as practical all accidents or occurrences resulting in injuries to any person,
including death that are reportable under OSHA and to provide notice of any property
damage in excess of $50,000.00 arising out of this Agreement.
13.3.2 Contractor and Subcontractor Insurance Requirements
In accordance with Good Utility Practice, each Selected Developer shall require each of
its contractors and subcontractors to maintain and, upon request, provide Selected
Developer and Transmission Provider evidence of insurance coverage of types, and in
amounts, commensurate with the risks associated with the services provided by the
contractor or subcontractor. Bonding and hiring of contractors or subcontractors shall be
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at the Selected Developer’s sole discretion, but regardless of bonding or the existence or
non-existence of insurance, the Selected Developer shall be responsible for the
performance or non-performance of any contractor or subcontractors it hires.
13.4

Continuity of Obligations

Subject to Article 13.3.1, the obligations and liability limitations under this Article 13
(“Limitation Of Liability, Indemnity, And Insurance”) shall survive termination of the Agreement
in accordance with Article 2.5 (“Survival”) of this Agreement.
ARTICLE 14.

ASSIGNMENT

A Party may assign its rights, duties, and obligations under this Agreement to another entity in
accordance with this Article 14 (“Assignment”). Prior to a successful assignment, the Selected
Developer is responsible for all its rights, duties, and obligations under this Agreement, including
but not limited to, all aspects and commitments contained in its Proposal.
14.1

Written Consent

No Party may assign this Agreement without prior written consent of the other Party, which
consent shall not be unreasonably withheld, conditioned, or delayed. Any such assignment or
delegation made without such written consent shall be null and void.
14.2

Partial Assignments

Except for assignments described in Article 14.4 (“Project Finance Entity Assignments”) of this
Agreement that may not result in the assignment of all rights, duties, and obligations under this
Agreement to a Project Finance Entity, no partial assignments will be permitted. However, the
Selected Developer may make a complete assignment of all rights, duties, and obligations under
this Agreement if such assignment is properly disclosed in Selected Developer’s accepted
Proposal.
14.3

Selected Developer Assignments

The Transmission Provider’s express written consent to a proposed assignment by the Selected
Developer (the “Assignor”) to another entity (the “Assignee”) will not be unreasonably withheld,
conditioned, or delayed and shall be contingent upon, prior to the effective date of the desired
assignment, the following conditions, except as provided in Article 14.4 (“Project Finance Entity
Assignments”) of this Agreement:
A. Assignee is a MISO Transmission Owner or Non-owner Member in good standing;
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B. Assignee is a Qualified Transmission Developer, as certified by the Transmission Provider,
pursuant to the Tariff;
C. Assignee shall demonstrate to the Transmission Provider’s reasonable satisfaction that:
i.

Assignee possesses sufficient financial, project implementation, operations and
maintenance, and legal capabilities in order to comply with the terms of this Agreement
and to construct the Project consistent with the Assignor’s Proposal, cost estimates and
schedule for the Project that are equal to or better than those possessed by the Assignor;
and

ii.

Assignee possesses financial, project implementation, legal, and operations and
maintenance capabilities that are equal to or better than those possessed by the
Assignor. If a proposed Assignee cannot demonstrate to the satisfaction of the
Transmission Provider that it independently possesses equal or greater financial,
project implementation, operations and maintenance, and legal capabilities as
compared to the Selected Developer, the Transmission Provider may approve the
assignment subject to the imposition of reasonable conditions, such as guarantees or
evidence of continuing support from the Assignor, in order to enable the Assignee to
meet the requirements of this Article 14.3.C.ii (“Selected Developer Assignments”) of
this Agreement.

D. Assignee shall be an Affiliate of the Selected Developer;
E. Assignee shall assume this entire Agreement, including all Agreement Documents and any
other agreements that Selected Developer has executed or is required to execute in
connection with the Project and Proposal without material modification, including but not
limited to any cost containment and cost-recovery provisions included in the Proposal,
resulting in an assignment of all rights, duties, and obligations under this Agreement and
related agreements. No partial assignments shall be allowed. Nor shall any novations be
allowed, whether partial or full;
F. Assignee agrees to pay the Transmission Provider any actual, documented costs reasonably
incurred by the Transmission Provider in evaluating the proposed assignment;
G. Assignee and Assignor execute the Transmission Provider’s Consent to Assignment;
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H. The Transmission Provider provides its express written consent of the assignment through
the execution of a Consent to Assignment, which will not be unreasonably withheld,
conditioned, or delayed;
Except as provided in Article 14.4 (“Project Finance Entity Assignments”) of this Agreement,
for all assignments by any Party, the Assignee must assume in a writing, to be provided to the
other Party, all rights, duties, and obligations of the Assignor arising under this Agreement. Any
assignment described herein shall not relieve or discharge the Assignor from any of its
obligations hereunder absent the written consent of the other Party, such consent shall not be
unreasonably withheld, delayed or conditioned. In no circumstance, shall an assignment of this
Agreement or any of the rights, duties, and obligations under this Agreement diminish the rights
of the Transmission Provider under this Agreement, the Tariff, or the ISO Agreement. Any
Assignees that will construct, maintain, or operate the Project shall be subject to, and comply
with the terms of this Agreement, the Tariff and the ISO Agreement.
14.4

Project Finance Entity Assignments
14.4.1 Assignment to Project Finance Entity
If an arrangement between the Selected Developer and a Project Finance Entity provides
that the Project Finance Entity may assume any of the rights, duties and obligations of the
Selected Developer under this Agreement or otherwise provides that the Project Finance
Entity may cure a Breach of this Agreement by the Selected Developer, the Project
Finance Entity may be assigned this Agreement or any of the rights, duties, or obligations
hereunder only upon written consent of the Transmission Provider, which consent shall
not be unreasonably withheld, conditioned, or delayed. In no circumstance, shall an
assignment of this Agreement or any of the rights, duties, and obligations under this
Agreement diminish the rights of the Transmission Provider under this Agreement, the
Tariff, or the ISO Agreement.
14.4.2 Assignment by Project Finance Entity
A Project Finance Entity that has been assigned this Agreement or any of the rights,
duties, or obligations under this Agreement or otherwise is permitted to cure a Breach of
this Agreement, as described pursuant to Article 14.4.1 (“Assignment to Project Finance
Entity”) of this Agreement, may assign this Agreement or any of the rights, duties or
obligations under this Agreement to another entity not a Party to this Agreement only
under the following conditions:
A. Upon the Breach of this Agreement by the Selected Developer; and

Case
Case1:19-cv-00626-LY
1:19-cv-00626-LY Document
Document91-1
7-10 Filed
Filed08/23/19
06/17/19 Page
Page72
42of
of187
90

Original Sheet No. 39
B. With the written consent of the Transmission Provider, which consent shall not be
unreasonably withheld, conditioned, or delayed.
Any such assignment by a Project Finance Entity shall be subject to the requirements of
Article 14.3 (“Selected Developer Assignments”) of this Agreement, except that Article
14.3D of this Agreement shall not apply. In no circumstance, shall an assignment of this
Agreement or any of the rights, duties, and obligations under this Agreement alter or
diminish the rights of the Transmission Provider under this Agreement, the Tariff, or the
ISO Agreement. Any Assignees that will construct, maintain, or operate the Project shall
be subject to, and comply with this Agreement, the Tariff, and ISO Agreement.
14.5

Effect of Failure to Meet Assignment Requirements

If and to the extent that a Selected Developer’s proposed assignment fails to meet all of the
requirements of this Article 14 (“Assignment”) of this Agreement and/or fails to receive written
consent from the Transmission Provider, which consent shall not be unreasonably withheld,
conditioned, or delayed, the Selected Developer remains responsible for all its rights, duties, and
obligations under this Agreement.
14.6

Effect of Assignment

Any assignment under this Agreement shall not relieve a Party of its obligations, nor shall a
Party’s obligations be enlarged, in whole or in part, by reason thereof.
14.6.1 Effect of Improper Assignment
Any assignment in violation of Article 14 (“Assignment”) of this Agreement is void and
ineffective. At the Transmission Provider’s election, an assignment in violation of Article 14
(“Assignment”) of this Agreement is grounds for conducting a Variance Analysis and potentially
invoking the Transmission Provider’s rights pursuant to Attachment FF of the Tariff.
ARTICLE 15.

SEVERABILITY

If any provision in this Agreement is finally determined to be invalid, void, or unenforceable by
any court or other Governmental Authority having jurisdiction, such determination shall not
invalidate, void, or make unenforceable any other provision, agreement, or covenant of this
Agreement.
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ARTICLE 16.
16.1

PROJECT CONFIDENTIAL INFORMATION

Definition of Project Confidential Information

“Project Confidential Information” shall mean: (1) the categories of information set forth in
Section VIII.D.9.a (“Confidential Information”) of Attachment FF of the Tariff regardless of
whether such information is submitted in a Proposal or conveyed after execution of this
Agreement, and (2) any amendments, revisions, or updates to the categories of information listed
in Section VIII.D.9.a (“Confidential Information”) of Attachment FF of the Tariff to the extent
not publically available. Project Confidential Information shall not include: (1) the categories of
information set forth in Section VIII.D.9.b (“Non-Confidential Information”) of Attachment FF
of the Tariff regardless of whether such information is submitted in a Proposal or conveyed after
execution of this Agreement; (2) any amendments, revisions, or updates to the categories of nonconfidential information listed in Section VIII.D.9.b (“Non-Confidential Information”) of
Attachment FF of the Tariff; (3) any information specifically required to be disclosed by: (a)
another provision of the Tariff, (b) by FERC order, or (c) by order of any other court, tribunal or
agency with authority to compel such disclosure. The manner in which the Selected Developer
communicates information to the Transmission Provider—whether orally, in writing, or by
inspection—shall not affect the designation of such information as Project Confidential
Information except as provided in Article 18.2 (“Reporting of Legal Violations and Non-Force
Majeure Events”) of this Agreement, below.
16.1.1 Procedure for Designating Certain Information as Project Confidential
Information
If confidential information is communicated to the transmission provider orally or through
inspection, the Selected Developer shall promptly submit to the Transmission Provider a written
confirmation outlining the portions of such documents or elements of information for which that
the Selected Developer seeks treatment as Project Confidential Information.
If the Selected Developer invokes Section VIII.D.9(a)(iv) of Attachment FF to the Tariff,
regarding designation of information as confidential, of Attachment FF of the Tariff as the basis
for asserting that information should be treated as Project Confidential Information, the
Transmission Provider shall provide in writing the basis for asserting that such information
warrants confidential treatment, and the Transmission Provider may shall disclose such writing
to the appropriate Governmental Authority.
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16.2

Term of Project Confidential Information

During the term of this Agreement, and for a period of three (3) years after the expiration or
termination of this Agreement, except as otherwise provided in this Article 16 (“Project
Confidential Information”) of this Agreement, the Transmission Provider shall hold in
confidence and shall not disclose Project Confidential Information to any person. Project
Confidential Information shall be treated in accordance with FERC policy and regulations. The
Transmission Provider shall return to the Selected Developer or destroy all Project Confidential
Information at the expiration of three calendar years from the date that this Agreement expires or
is terminated.
16.3

Release of Project Confidential Information

Except as provided below, the Transmission Provider shall not release or disclose Project
Confidential Information to any other person, except to its employees, consultants, and
subcontractors, on a need-to-know basis in connection with this Agreement, and then only after
such person has first been advised of the confidentiality provisions of this Article 16 (“Project
Confidential Information”) of this Agreement and has agreed to comply with such provisions.
The Transmission Provider shall protect Project Confidential Information from unauthorized
disclosure using the same standard of care as it uses to protect its own confidential information.
Subject to the exceptions set forth in Articles 16.5 (“Required Disclosure”) and 16.6
(“Disclosure to FERC, its Staff, or a State”) of this Agreement, Project Confidential Information
shall not be disclosed by the Transmission Provider to any person not employed or retained by
the Transmission Provider, except to the extent disclosure is: (i) required by law; (ii) reasonably
deemed by the Transmission Provider to be required to be disclosed in connection with a dispute
between the Parties, or the defense of litigation or dispute; (iii) otherwise permitted by written
consent of the Selected Developer, which consent not to be unreasonably withheld, conditioned,
or delayed; or (iv) necessary to fulfill its obligations under this Agreement or as a transmission
service provider or a Balancing Authority, including disclosing the Project Confidential
Information to a regional or national reliability organization. Prior to any disclosures of another
Party’s Project Confidential Information under this subparagraph, or if any third party or
Governmental Authority makes any request or demand for any of the information described in
this Article 16 (“Project Confidential Information”) of this Agreement, the Transmission
Provider shall promptly notify the other Party in writing and shall assert confidentiality and
cooperate with the other Party in seeking to protect the Project Confidential Information from
public disclosure by confidentiality agreement, protective order, or other reasonable measures.
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16.4

Rights

The Selected Developer retains all rights, title, and interest in the Project Confidential
Information disclosed to the Transmission Provider.
16.5

Required Disclosure

If a court or another Government Authority or entity with the right, power, and apparent
authority to do so requests or requires the Transmission Provider, by subpoena, oral deposition,
interrogatories, requests for production of documents, administrative order, or otherwise, to
disclose Project Confidential Information, the Transmission Provider shall provide the Selected
Developer with prompt notice of such request or requirement so that the Selected Developer may
seek an appropriate protective order or waive compliance with the terms of this Agreement.
Notwithstanding the absence of a protective order or waiver, the Transmission Provider may
disclose such Project Confidential Information, which in the opinion of its counsel, the
Transmission Provider is legally required to disclose. The Transmission Provider shall use
Reasonable Efforts to obtain reliable assurance that confidential treatment will be accorded any
Project Confidential Information so furnished.
16.6

Disclosure to FERC, its Staff, or a State

Notwithstanding anything in Article 16 (“Project Confidential Information”) of this Agreement
to the contrary, and pursuant to 18 C.F.R. Section 1b.20, if FERC or its staff, during the course
of an investigation or otherwise, requests information from the Transmission Provider that is
otherwise required to be maintained in confidence pursuant to this Agreement, the Transmission
Provider shall provide the requested information to FERC or its staff, within the time provided
for in the request for information. In providing the information to FERC or its staff, the
Transmission Provider must, consistent with 18 C.F.R. Section 388.112, request that the
information be treated as confidential and non-public by FERC and its staff and that the
information be withheld from public disclosure. Unless the Transmission Provider is specifically
prohibited by FERC from notifying the Selected Developer prior to the release of Project
Confidential Information to FERC or its staff. The Transmission Provider shall notify the
Selected Developer when it is notified by FERC or its staff that a request to release Project
Confidential Information has been received by FERC, at which time any of the Parties may
respond before such information would be made public, pursuant to 18 C.F.R. Section 388.112.
Requests from a state regulatory body conducting a confidential investigation shall be treated in
a similar manner if consistent with the applicable state rules and regulations.
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16.7

Remedies

The Parties agree that monetary damages would be speculative and inappropriate to compensate
the Selected Developer for the Transmission Provider’s breach of its obligations under Article 16
(“Project Confidential Information”) of this Agreement. The Parties therefore agree that the
Selected Developer shall be entitled to seek equitable relief, by way of injunction or otherwise, if
the Transmission Provider breaches or threatens to breach its obligations under Article 16
(“Project Confidential Information”) of this Agreement, which equitable relief shall be granted
without bond or proof of damages. The Parties further acknowledge and agree that the covenants
contained herein are necessary for the protection of legitimate business interests and are
reasonable in scope. No Party, however, shall be liable for monetary damages, including direct,
indirect, incidental, consequential or punitive damages of any nature or kind resulting from or
arising in connection with Article 16 (“Project Confidential Information”) of this Agreement.
ARTICLE 17.

PROJECT SAFETY

The Selected Developer shall take all reasonable precautions necessary to protect from personal
injury, death, or occupational disease, all workers and all other persons who may be on or about
that portion of the Project upon which the Work is being done. Selected Developer shall be
responsible for ensuring that all Work done, materials used, and safeguards employed in
connection with the Project shall be in compliance with the Safety and Health Standards
promulgated under the Occupational Safety and Health Act of 1970 as amended, 29 U.S.C. 651
et. seq. (“OSHA”) and all other applicable Federal, State, County, and Municipal laws,
regulations, ordinances, and standards.
Selected Developer shall take all necessary precautions necessary to prevent harm and or damage
to the property of any third party in its performance of the contract.
ARTICLE 18.
18.1

INFORMATION ACCESS AND AUDIT RIGHTS

Information Access

Each Party (the “Disclosing Party”) shall make available to the other Party information that is in
the possession of the Disclosing Party and is necessary in order for the other Party to: (i) verify
the costs incurred by the Disclosing Party for which the other Party is responsible under this
Agreement; and (ii) carry out its obligations and responsibilities under this Agreement. The
Parties shall not use such information for purposes other than those set forth in this Article 18.1
(“Information Access”) and to enforce their rights under this Agreement. Nothing in this Article
18.1 (“Information Access”) shall obligate the Transmission Provider to make available to a
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Party any third party information in its possession or control if making such third party
information available would violate a Tariff restriction on the use or disclosure of such third
party information.
18.2

Reporting of Legal Violations and Non-Force Majeure Events

Each Party (the “Notifying Party”) shall notify the other Party when the Notifying Party becomes
aware of its inability to comply with the provisions of this Agreement for a reason other than a
Force Majeure Event. The Selected Developer further agrees to immediately inform the
Transmission Provider if it receives any notice from a Governmental Authority regarding a
violation of Applicable Laws and Regulations or safety standards or reports such a violation to a
Governmental Authority. The Parties agree to cooperate with each other and provide necessary
information regarding such inability to comply, including the date, duration, reason for the
inability to comply, and corrective actions taken or planned to be taken with respect to such
inability to comply. Notwithstanding the foregoing, notification, cooperation, or information
provided under this Article 18.2 (“Reporting of Legal Violations and Non-Force Majeure
Events”) shall not entitle the Party receiving such notification to allege a cause for anticipatory
breach of this Agreement.
18.3

Audit Rights

Subject to the requirements of confidentiality under Article 16 (“Project Confidential
Information”) of this Agreement, the Transmission Provider’s audit rights shall include
Transmission Provider’s right to audit the Selected Developer’s costs pertaining to performance
or satisfaction of obligations under this Agreement.
18.3.1 Transmission Provider’s Audit Rights
The Transmission Provider, or its duly authorized representative, shall have the right, but
shall have no obligation, during normal business hours, and upon prior reasonable notice
to the Selected Developer, to audit at its own expense the accounts and records pertaining
to satisfaction of obligations under this Agreement. Such audit rights shall include, but
are not limited to, the costs pertaining to performance or satisfaction of obligations under
this Agreement.
Any audit authorized by Article 18.3 (“Audit Rights”) of this Agreement shall be
performed at the offices where such accounts and records are maintained and shall be
limited to those portions of such accounts and records that relate to performance and
satisfaction of obligations under this Agreement. The Selected Developer shall keep such
accounts and records for a period equivalent to the audit rights periods described in
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Article 18.4 (“Audit Rights Period for Construction-Related Accounts and Records”) of
this Agreement.
18.3.2 Selected Developer’s Audit Rights
Notwithstanding anything to the contrary in this Agreement, the Selected Developer’s
rights to audit the Transmission Provider’s accounts and records shall be as set forth in
the Tariff.
18.4

Audit Rights Period for Construction-Related Accounts and Records

Accounts and records related to the design, engineering, procurement, and construction of the
Project constructed by the Selected Developer shall be subject to audit and verification by the
Transmission Provider for a period of twenty-four (24) months following the issuance of a final
cost summary.
ARTICLE 19.
19.1

SUBCONTRACTORS

General

Subject to the Variance Analysis and reevaluation provisions of Section IX (“Variance
Analysis”) of Attachment FF of the Tariff governing changes in the qualifications of the Selected
Developer, nothing in this Agreement shall prevent a Party from utilizing the services of any
subcontractor it deems appropriate to perform its obligations under this Agreement. To the
extent the Selected Developer has committed to using a specific subcontractor or subcontractors
in its Proposal, any change to that subcontractor must be approved pursuant to Article 6.4
(“Modification”) of this Agreement. Each Party shall require its subcontractors to comply with
all applicable terms and conditions of this Agreement in providing such services, and each Party
shall remain primarily liable to the other Party for the performance of such subcontractor.
19.2

Responsibility of Principal

The creation of any subcontract relationship shall not relieve a Party of any of its obligations
under this Agreement. Each Party shall be fully responsible to the other Party for the acts or
omissions of its subcontractors as if no subcontract had been made; provided, however, that in no
event shall the Transmission Provider be liable for the actions or inactions of the Selected
Developer or its subcontractors with respect to obligations of the Selected Developer under
Article 5 (“Scope Of Service”) of this Agreement. Any applicable obligation imposed by this
Agreement upon a Party shall be equally binding upon, and shall be construed as having
application to, any subcontractor of such Party.

Case
Case1:19-cv-00626-LY
1:19-cv-00626-LY Document
Document91-1
7-10 Filed
Filed08/23/19
06/17/19 Page
Page79
49of
of187
90

Original Sheet No. 46
19.3

Subcontractor Insurance

The Selected Developer shall require each of its subcontractors to maintain appropriate insurance
coverage types and amounts in accordance with Good Utility Practice.
ARTICLE 20.

NOTICES

Unless otherwise provided in this Agreement, any notice, demand, or request required or
permitted to be given by a Party to another Party and any instrument required or permitted to be
tendered or delivered by a Party in writing to another Party shall be effective when delivered and
may be so given, tendered, or delivered by: (i) recognized national courier; (ii) depositing the
same with the United States Postal Service with postage prepaid for delivery by certified or
registered mail, addressed to the Party; or (iii) personal delivery to the Party, at the address set
out in Article 20 (“Notices”) of this Agreement. Notwithstanding the foregoing, notices of any
dispute must be made as provided in Attachment HH of the Tariff.
Either Party may change their respective notice information as information changes. A Party
may change their respective notice information by providing a Written Notice to the other Party
at least five (5) Business Day prior to the effective date of the change. Such changes shall not
constitute an amendment to this Agreement.
20.1

Transmission Provider Addresses for Delivery of Notices
Midcontinent Independent System Operator, Inc.
Attn: Sr. Manager, Competitive Transmission Administration
2985 Ames Crossing Rd.
Eagan, MN 55121
Primary Point of Contact:
Brian Pedersen, Sr. Manager
Telephone: (651) 632-8541
Email: bpedersen@misoenergy.org
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20.2

Selected Developer Addresses for Delivery of Notices
NextEra Energy Transmission Midwest, LLC
Attn: President
700 Universe Boulevard
Juno Beach, FL 33408
Primary Point of Contact:
David Davis
Telephone: (561) 691-7941
Email: david.davis@nexteraenergy.com

20.3

Alternative Forms of Notice
Any notice or request required or permitted to be given by a Party to another and not
required by this Agreement to be given using another method may be given by e-mail to
the following:
Midcontinent Independent System Operator, Inc.
Christopher Supino, Sr. Corporate Counsel
Telephone: (317) 249-5256
Email: csupino@misoenergy.org
NextEra Energy Transmission Midwest, LLC
Justin Moeller
Telephone: 202-349-3346
Email: justin.moeller@fpl.com
ARTICLE 21.

DISPUTES

In the event any Party has a dispute, or asserts a claim, that arises out of or in connection with
this Agreement or its performance, such Party (the “Disputing Party”) shall provide the other
Party (the “Non-Disputing Party”) with Written Notice of the dispute or claim (“Notice of
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Dispute”). Such dispute or claim shall be referred to a designated senior representative of each
Party for resolution on an informal basis as promptly as practicable after receipt of the Notice of
Dispute by the Non-Disputing Party. In the event the designated representatives of each Party
are unable to resolve the claim or dispute through unassisted or assisted negotiations within thirty
(30) Calendar Days of the Non-Disputing Party’s receipt of the Notice of Dispute, such claim or
dispute shall be submitted for resolution in accordance with the dispute resolution procedures
specified in Attachment HH (“Dispute Resolution Procedures”) of the Tariff.
21.1

Disputes Regarding Indemnification

Disputes regarding indemnification shall be resolved pursuant to the procedures set forth in
Attachment HH (“Dispute Resolution Procedures”) (“ADR Process”) of the Tariff. However, in
the event that the Selected Developer invokes the ADR Process, the Selected Developer shall
proceed as if required to indemnify the Transmission Provider until such time as it is finally
determined that no such indemnification or defense was required. Upon such a finding, the
Selected Developer may seek to discontinue its involvement in any legal defense subject to
applicable law and ethical rules. Upon a finding that indemnity was not required, the
Transmission Provider shall be required to repay the Selected Developer for all funds reasonably
expended and liability reasonably incurred, with interest calculated pursuant to 18 CFR §
35.19(a), as a result of the indemnification and defense.
ARTICLE 22.

PROTECTION OF WORK AND PROPERTY

The Selected Developer at all times shall perform its Work in accordance with the Tariff and
Good Utility Practice and shall assume the risk of loss or damage to real or personal property and
to all Work.
ARTICLE 23.
23.1

REGULATORY REQUIREMENTS AND GOVERNING LAWS

Regulatory Requirements

The Selected Developer shall seek and obtain all required authorizations or approvals from
Governmental Authorities as soon as reasonably practicable, and by the dates set forth in
Appendix A of this Agreement, as applicable.
Nothing in this Agreement shall require the Selected Developer to take any action that could
result in its inability to obtain, or its loss of, status or exemption under the Federal Power Act or
the Public Utility Holding Company Act of 1935, as amended, or the Public Utility Regulatory
Policies Act of 1978, or the Energy Policy Act of 2005.
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23.2

Governing Law

Each Party expressly reserves the right to seek changes in, appeal, or otherwise contest any laws,
orders, rules, or regulations of a Governmental Authority.
23.2.1 Choice of Law
This Agreement shall be governed by, and interpreted in accordance with the laws of the
State of Indiana, the Federal Power Act, and the laws, regulations, and decisions of the
FERC without regard to its conflicts of law principles, as applicable.
23.2.2 Venue
Any dispute regarding the terms of this Agreement, the Work and/or the obligations of
any Party or other interested entity arising under this Agreement, or otherwise pertaining
to the Project must be brought before the FERC in accordance with all applicable rules
and regulations of the FERC and the provisions of the Tariff.
However, in the event that a Party properly brings a dispute before the FERC and the
FERC finally determines that it does not have jurisdiction over such dispute, the Party
that originally brought the dispute before the FERC may initiate any legal action
authorized by this Agreement in a judicial forum specified in Article 23.2.3 (“Non-FERC
Jurisdictional Dispute Venue”) of this Agreement.
23.2.3 Non-FERC Jurisdictional Dispute Venue
Any claim that FERC finally determines must be made before a state or federal court
shall be brought only in the Circuit or Superior Court for the County of Hamilton, Indiana
or in the United States District Court for the Southern District of Indiana, applying
Indiana law.
Failure to abide by this provision shall be grounds for a dismissal of the suit without
prejudice. The Party breaching the provisions of this Article shall bear the other Party’s
costs in obtaining dismissal or transfer.
ARTICLE 24.

REPRESENTATIONS, WARRANTIES, AND COVENANTS

Each Party makes the following representations, warranties, and covenants:
24.1

Good Standing

Such Party is duly organized, validly existing, and in good standing under the laws of the state in
which it is organized, formed, or incorporated, as applicable; that it is qualified or will become
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qualified to do business in the state or states in which the Project and transmission facilities to be
developed and owned by such Party, as applicable, are located; and that it has the corporate
power and authority to own its properties, to carry on its business as now being conducted, and
to enter into this Agreement and carry out the transactions contemplated hereby and perform and
carry out all covenants and obligations on its part to be performed under and pursuant to this
Agreement.
24.2

Authority

Such Party has the right, power, and authority to enter into this Agreement, to become a Party
hereto, and to perform its obligations hereunder. This Agreement is a legal, valid, and binding
obligation of such Party, enforceable against such Party in accordance with its terms, except as
the enforceability thereof may be limited by applicable bankruptcy, insolvency, reorganization,
or other similar laws affecting creditors’ rights generally and by general equitable principles,
regardless of whether enforceability is sought in a proceeding in equity or at law.
24.3

No Conflict

The execution, delivery, and performance of this Agreement does not violate or conflict with the
organizational or formation documents, or bylaws or operating agreement, of such Party, or any
judgment, license, permit, order, material agreement, or instrument applicable to or binding upon
such Party or any of its assets.
24.4

Consent and Approval

Such Party has sought or obtained, or, in accordance with this Agreement, will seek or obtain,
each consent, approval, authorization, order, or acceptance by any Governmental Authority in
connection with the execution, delivery, and performance of this Agreement, and it will provide
to any Governmental Authority notice of any actions under this Agreement that are required by
Applicable Laws and Regulations.
24.5

Technical Specifications Accurate

All data, including drawings and technical specifications, provided by the Selected Developer to
the Transmission Provider for the Project are accurate and complete as and when provided.
24.6

Selected Developer Representations

In signing this Agreement, the Selected Developer represents and warrants that it is not relying
on any statements, promises, representations, or information provided from the Transmission
Provider other than what is specifically stated or identified in writing within: (i) the RFP; (ii) this
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Agreement, including any and all Agreement Documents; (iii) the relevant portions of the Tariff;
and (iv) the relevant portions of the Transmission Provider’s Business Practice Manuals.
24.7 Compliance with All Applicable Laws, Regulations and Safety Standards
The Selected Developer shall have the sole responsibility for identifying and complying with all
Applicable Laws and Regulations and all safety standards applicable to the Project. The
Transmission Provider may from time to time identify specific legal requirements or standards
applicable to the Project and communicate the same to the Selected Developer. Such lists are not
exhaustive and shall not be relied on the by the Selected Developer as legal advice. No
communication of such information to the Selected Developer shall relieve the Selected
Developer of its obligation to identify and comply with all Applicable Laws and Regulations and
safety standards.
ARTICLE 25.
25.1

MISCELLANEOUS

Binding Effect

This Agreement and the rights and obligations hereof shall be binding upon and shall inure to the
benefit of the successors and assigns of the Parties hereto.
25.2

Entire Agreement

This Agreement, including all Agreement Documents attached hereto, constitutes the entire
agreement between the Parties with reference to the subject matter hereof.
25.3

No Third Party Beneficiaries

This Agreement is not intended to and does not create rights, remedies, or benefits of any
character whatsoever in favor of any persons, corporations, associations, or entities other than the
Parties, and the obligations herein assumed are solely for the use and benefit of the Parties, their
successors in interest, and, where permitted, their assigns.
25.4

Waiver

The failure of a Party to this Agreement to insist, on any occasion, upon strict performance of
any provision of this Agreement shall not be considered a waiver of any obligation, right, or duty
of, or imposed upon, such Party. Any waiver at any time by either Party of its rights with respect
to this Agreement shall not be deemed a continuing waiver or a waiver with respect to any other
failure to comply with any other obligation, right, or duty of this Agreement.
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25.5

Headings

The descriptive headings of the various Articles and Sections of this Agreement have been
inserted for convenience of reference only and are of no significance in the interpretation or
construction of this Agreement.
25.6

Multiple Counterparts

This Agreement may be executed in two or more counterparts, each of which is deemed an
original but all of which constitute one and the same instrument.
25.7

Amendment

By mutual agreement, the Parties may amend this Agreement by a written instrument duly
executed by all of the Parties. Such amendment shall become effective and a part of this
Agreement upon satisfaction of all Applicable Laws and Regulations. Any such amendment
must be consistent with the then-effective Tariff.
25.8

Modification of Appendices by the Parties

The Parties may by mutual agreement revise the Appendices of this Agreement and/or modify
the Work by a written instrument duly executed by all of the Parties; provided, however, that
such modification is consistent with the then-effective Tariff. Modifications described in
Appendices B and C of this Agreement must be submitted and processed using the form of such
Appendices.
25.9

Reservation of Rights

The Transmission Provider has the right to make a unilateral filing with FERC to modify this
Agreement pursuant to Section 205 or any other applicable provision of the Federal Power Act
and FERC’s rules and regulations thereunder with respect to any rates, terms and conditions,
charges, classifications of service, rule, or regulation. The Selected Developer shall have the
right to make a unilateral filing with FERC to modify this Agreement pursuant to Section 206 or
any other applicable provision of the Federal Power Act and FERC’s rules and regulations. Each
Party shall have the right to protest any such filing by another Party and to participate fully in
any proceeding before FERC in which such modifications may be considered.
25.10 No Partnership
This Agreement shall not be interpreted or construed to create an association, joint venture,
agency relationship, or partnership among or between the Parties or to impose any partnership
obligation or partnership liability upon any Party. No Party shall have any right, power, or
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authority to enter into any agreement or undertaking for, or act on behalf of, or to act as or be an
agent or representative of, or to otherwise bind, the other Parties.
25.11 Joint and Several Obligations
Except as otherwise provided in this Agreement, the obligations of the Transmission Provider
and the Selected Developer are several, and are neither joint nor joint and several.
25.12 Nature of the Transmission Provider's Rights
The rights and remedies reserved by the Transmission Provider in this Agreement shall be
cumulative and in addition to any other rights or remedies to which the Transmission Provider
may be entitled to, and the exercise of any such rights or remedies shall not exclude the exercise
of any other rights or remedies to which the Transmission Provider may be entitled. Neither the
exercise of the Transmission Provider's rights or remedies, nor the failure to exercise any such
rights or remedies, shall create in any manner any obligation to any third person or entity.
25.13 Advertising and Use of Transmission Provider’s Facilities
Neither Party nor its employees, agents, contractors, or sub-contractors shall use the other Party’s
photographs, logo, trademark, or other identifying characteristics without such other Party’s prior
written approval. The provisions of this Article 25.13 (“Advertising and Use of Transmission
Provider’s Facilities”) shall not be construed to prevent the Transmission Provider from
identifying the Selected Developer or the Project in any report, presentation or filing.
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APPENDICES TO THE SELECTED DEVELOPER AGREEMENT

Appendix A – Project Details, Implementation Schedule, & Costs
Appendix B – Change Request Form
Appendix C – Change Order Form
Appendix D – Irrevocable Standby Letter of Credit Template
Appendix E – Cash Deposit Agreement
Appendix F – Interconnection Requirements and Standards
Appendix G - Project Construction Completion Notice

Case
Case1:19-cv-00626-LY
1:19-cv-00626-LY Document
Document91-1
7-10 Filed
Filed08/23/19
06/17/19 Page
Page89
59of
of187
90

Original Sheet No. 56

Appendix A – Project Details, Schedule, & Costs
The Selected Proposal (including all attachments) is incorporated by reference into this
Agreement and, together with the other Agreement Documents and the Tariff, states the Selected
Developer’s obligations with respect to the Project. This Appendix A contains certain nonconfidential details, obligations, representations, and terms of the Selected Proposal but does not
purport to recite all details of the Selected Proposal, which includes confidential and
commercially sensitive information. Obligations recited in this Appendix A therefore may be
supplemented or further described by the Selected Proposal. The complete Selected Proposal is
on file with MISO and may be made available to regulatory authorities and other authorized
parties as necessary and only in accordance with the Tariff and this Agreement’s confidentiality
and disclosure provisions.

A.1 – Project Details
1. Description:
On February 2, 2018, the MISO Board of Directors approved the Hartburg-Sabine 500 kV
Competitive Transmission project (the “Project”) for inclusion in the 2017 MISO Transmission
Expansion Plan. The Project consists of five (5) new Competitive Transmission Line Facilities
and one (1) new Competitive Substation Facility. The Project interconnects from Entergy Texas,
Inc.’s existing Hartburg 500 kV Substation via a new single circuit 500 kV transmission line,
through a new substation, into two of Entergy Texas, Inc.’s existing 230 kV transmission lines.
The new substation will include one 500 kV transmission position, one 500/230 kV transformer,
and four 230 kV transmission positions. Enumerated below are the Project’s six (6) facilities. For
simplicity, the 230 kV facilities are addressed jointly.
1. Hartburg – Stonewood 500 kV Transmission Line
2. Stonewood 500 kV Substation
3. Sabine – Stonewood 230 kV Transmission Line #1
4. Sabine – Stonewood 230 kV Transmission Line #2
5. McFadden Bend – Stonewood 230 kV Transmission Line
6. Nederland – Stonewood 230 kV Transmission Line
The Project is scheduled to be in service no later than June 1, 2023. The project will be
physically located in Orange County, Texas, and Newton County, Texas.
The Selected Proposal meets the requirements of the Project as set forth in the 2017 MISO
Transmission Expansion Plan and does not deviate in project components from the specifications
set forth in the 2017 MISO Transmission Expansion Plan and as detailed in the Hartburg-Sabine
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Junction 500 kV Competitive Transmission Project Request for Proposals (as revised through
April 18, 2018).
2. Competitive Transmission Project Facilities:
Transmission Lines
The Selected Developer will construct a new single circuit 500 kV transmission line interconnecting
Entergy Texas, Inc. provided deadend structures outside Hartburg 500 kV Substation and new
Stonewood Substation.
Point of Interconnection:
The point of interconnection of the new 500 kV transmission line shall be at an Entergy Texas,
Inc. provided deadend structure east of the existing Hartburg 500 kV Substation footprint
approximately 300 feet to 600 feet. The Entergy Texas, Inc. provided deadend structure (physical
structure including foundation and grounding) shall be owned and installed by Entergy Texas,
Inc. The new 500 kV line shall not cross any of the existing 500 kV transmission lines owned by
Entergy Texas, Inc.
The connection from the Entergy Texas, Inc. provided deadend structure into the Hartburg 500
kV Substation shall be owned and installed by Entergy Texas, Inc. This includes all the
insulators and hardware for conductors, shield wire, and OPGW for the connection into the
Hartburg 500 kV Substation.
The connection from the Entergy Texas, Inc. provided deadend structure to the new 500 kV
transmission line shall be owned and installed by the Selected Developer. This includes all the
insulators and hardware for conductors, shield wire and OPGW for the connection into the new
500 kV transmission line. Additionally, the Selected Developer shall own all connectors and
jumpers required to physically interconnect the new 500 kV transmission line conductors, shield
wires, and OPGW to the Entergy Texas, Inc. provided deadend structure, shield wires, and
OPGW.
CUI//CEII MATERIAL – DO NOT RELEASE
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CUI//CEII MATERIAL – DO NOT RELEASE
CUI//CEII MATERIAL – DO NOT RELEASE
Should there be a need for any of Selected Developer’s transmission line structures to encroach
on any existing transmission right-of-way maintained by Entergy Texas, Inc., the Selected
Developer shall coordinate with and obtain approval from Entergy Texas, Inc. for such
encroachment.
The selected developer will construct four new single circuit 230 kV transmission lines
interconnecting 230 kV deadend structures provided by Entergy Texas, Inc. on the existing
Nederland-Sabine and McFadden Bend-Sabine 230 kV transmission lines.
Point of Interconnection:
The new 230 kV transmission lines will connect Stonewood substation into the existing
Nederland-Sabine 230 kV transmission line and the existing McFadden Bend-Sabine 230 kV
transmission line.
The point of interconnection for the 230 kV transmission lines shall be at the location specified
by the Selected Developer in the proposal, subject to refinement after coordinating with Entergy
Texas, Inc.
Entergy Texas, Inc. will provide deadend structures that will be located in the existing right-ofway (easement) of the existing Nederland-Sabine 230 kV transmission line and the existing
McFadden Bend-Sabine 230 kV transmission line. The interconnecting deadend structures
(physical structure including foundation and grounding) shall be owned and installed by Entergy
Texas, Inc.
The connection from the Entergy Texas, Inc. provided deadend structures into the existing 230
kV transmission lines shall be owned and installed by Entergy Texas, Inc. This includes all the
insulators and hardware for conductors, shield wire, and OPGW for the connection into the
existing 230 kV transmission lines. Entergy Texas, Inc. will install 4 independent self-supported
deadend structures – one for each new circuit – in line with the existing 230 kV Transmission
lines. The Entergy Texas, Inc. provided deadend structures will be spaced approximately 50 feet
apart to provide safe operation and maintenance of these lines. The Selected Developer will be
required to coordinate the final line angle with Entergy Texas, Inc.
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The connection from the Entergy Texas, Inc. provided deadend structures to the Selected
Developer’s new 230 kV transmission lines shall have shared ownership. Entergy Texas, Inc.
shall own the insulators and all connection hardware on their provided deadend structure.
Selected Developer shall own the conductors and shieldwire interconnecting to the Entergy
Texas, Inc. provided deadend structure.
CUI//CEII MATERIAL – DO NOT RELEASE
CUI//CEII MATERIAL – DO NOT RELEASE
Should there be a need for any of Selected Developer’s transmission line structures to encroach
on any existing transmission right-of-way maintained by Entergy Texas, Inc., the Selected
Developer shall coordinate with and obtain approval from Entergy Texas, Inc. for such
encroachment.
New right-of-way (“ROW”) will be required to construct, operate and maintain the new
transmission lines. The majority of ROW for the 500 kV will have a width of approximately 200
feet and the route length of the preferred route will be approximately 23 miles, which will be
subject to refinement after completing public engagement. The majority of ROW for the 230 kV
will have a width of 250 feet and the route length of the route will be approximately 1130 feet
(0.214 mile).
The Selected Developer will use 2-bundle 2,156 kcmil Bluebird 84/19 ACSR (Aluminum
Conductor, Steel Reinforced) conductors for the 500 kV transmission line and 2-bundle 1,272
kcmil Pheasant ACSR conductors for the 230 kV transmission lines. The conductor design
emergency summer rating for the 500 kV will be 4,152 amps at 239°F (115°C) maximum
conductor temperature calculated with absorptivity of 0.8 and emissivity of 0.7 and two feet per
second wind without losing conductor strength no more than 2% and maintaining 3ft design
clearance buffer over NESC minimum clearance requirements. The conductor design emergency
summer rating for the 230 kV will be 2,964 amps at 239°F (115°C) maximum conductor
temperature, calculated with absorptivity of 0.8 and emissivity of 0.7 with two feet per second
wind without losing conductor strength no more than 2% and maintaining 3ft design clearance
buffer over NESC minimum clearance requirements.
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The 500 kV conductors will be installed on predominantly galvanized guyed-V lattice steel
tower, self-supporting lattice steel tower and steel H-Frame tangent structures, steel H-frame, 3pole and self-supporting tower running angle structures, guyed 3-pole and self-supporting lattice
tower non-angled and angled dead-end structures capable of barehand maintenance, subject to
refinement after completing public engagement, CCN approval and design. The 500 kV
structures will be supported by helical pile, helical anchor and concrete drilled pier foundations,
subject to refinement after geotechnical investigation. One AFL OPGW DNO-8161 and 7#8
Alumoweld shieldwires will be installed with shielding angle of 12.5° or less. The targeted
grounding resistance will be 25Ω or lower. The conductors will be operated at conductor
temperature of 239°F no more 10,000 hours of its lifetime.
The 230 kV conductors will be installed on steel monopole non-angled and angled dead-end
structures capable of barehand maintenance, subject to refinement after completing public
engagement, CCN approval and design. The 230 kV structures will be supported by drilled pier
foundations, subject to refinement after geotechnical investigation. One 7#8 Alumoweld
shieldwire per circuit will be installed with shielding angle of 5° or less. The targeted grounding
resistance will be 25Ω or lower.
Stonewood 500 kV Substation
The Selected Developer will construct, own, operate and maintain the new substation facility
(“Stonewood 500 kV Substation”) as described in its Proposal and in accordance with MISO’s
request for proposal. The substation will consist of one 500 kV transmission line position, one
230/500 kV transformer, and four 230 kV transmission line positions.
The 230 kV voltage class in the new substation shall include circuit breakers, disconnect
switches, voltage transformers, current transformers, bus supports, surge arresters, and all other
equipment necessary for a double-breaker, double-bus arrangement in order to interconnect 4
transmissions line positions, and 1 transformer bank (5 positions total). Circuit breakers,
disconnect switches, bus, jumpers, and all other electrical equipment dedicated to transmission
line positions shall be rated for at least 3000A continuous capacity. Circuit breakers, disconnect
switches, bus, jumpers, and all other electrical equipment dedicated to the transformer position
shall be rated for at least 4000A continuous capacity. All 230 kV circuit breakers shall have
independent pole operation capability, but tripping and automatic reclosing shall be designed as
three-pole. Interrupting current rating for all 230 kV circuit breakers shall be 80kA. All 230 kV
transmission line positions and the 230 kV transformer position shall have a sectionalizing
switch (in series with each 230 kV circuit) in order to isolate the transmission lines and the
transformer from the substation bus during an outage and allow for closing of all of the 230 kV
circuit breakers during the outage. A complete spare 230 kV circuit breaker shall be maintained
on-site. The 230 kV bus shall be laid out to allow for ready expansion of additional 230 kV lines
on either side of the substation.
The 500 kV voltage class shall include circuit breakers, disconnect switches, voltage
transformers, current transformers, bus supports, surge arresters, and all other equipment
necessary to interconnect the new 500 kV transmission line and the transformer bank. 500 kV
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circuit breaker, disconnect switches, bus, jumpers, and all other electrical equipment shall be
rated for at least 3000A continuous capacity. 500 kV circuit breaker shall have independent pole
operation capability. Interrupting current rating for 500 kV circuit breaker shall no less than
40kA. A complete spare 500 kV circuit breaker shall be maintained on-site. The 500 kV bus
shall be laid out to allow for ready expansion.
The 230/500 kV transformer bank shall be designed as a grounded autotransformer with a delta
tertiary, and shall be comprised of four single phase transformers each with a top rating of
500MVA. Three single phase units shall be energized, and one single phase unit shall be
maintained on-site as a spare – in total with three phases energized, the transformer bank shall
have a top rating of 1500MVA. Additionally, the transformer bank shall have the following
design requirements: An impedance on a 717MVA base rating of equal to or greater than 7%
(%Z); In phase, with a 0 degree phase shift; De-energized tap changer on the 500 kV winding – 5
taps at 2.5% each for a range of -5% to +5% from nominal transformer voltage.
The location of the new substation will be on the parcel as identified in the Proposal, and shall
maintain the estimated 1,100 feet length for each 230 kV transmission line as proposed. The
substation site shall be located outside the 100-year and 500-year floodplain, and the site shall be
elevated above the natural grade elevation (as described in the Proposal) to mitigate possible
high water events. The new substation shall include three sources of station service power, two
fully redundant line relaying protection schemes for the 500 kV transmission line, and meet all
the interconnection requirements from Entergy Texas, Inc. as described in the Request for
Proposal. All protection, control, and communication systems and schemes shall be provided as
described in the Proposal.
Notwithstanding anything to the contrary in this Section A.1.2, the interconnection requirements,
interconnection points, points of entry, changes of ownership, and substation tie-in details, are
subject to change pending final design and upon mutual agreement of the Selected Developer
and the applicable Interconnecting Transmission Owner.
3. Network Upgrades:
Excluded from Scope of Project
4. System Protection Facilities:
Excluded from Scope of Project
5. Distribution Upgrades:
Excluded from Scope of Project
6. Affected System Upgrades:
Excluded from Scope of Project
7. Diagram of Project:
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Figure A-1.1: Hartburg-Sabine Junction 500 kV Project Depiction (Not to scale)
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A.2 – Project Implementation Schedule
The schedule for the Project, including route and site evaluation, regulatory permitting, land
acquisition, engineering and design, land surveying, material procurement, construction, and
commissioning of the Project are set forth in Table A-2.
Table A-2: Project Implementation Schedule
Milestone

Project Status Reporting (per
Article 6.2 and BPM 020)
CCN Application
Routing Alignment
ROW Acquisition
Services Procurement
Transmission Line Permitting,
Engineering, Procurement and
Construction
Substation Permitting,
Engineering, Procurement and
Construction
Integration and Commissioning
In Service

Start Date

Target Completion Date

Quarterly (as of
Effective Date of this
Agreement)
January 2019
September 2020
June 2020
March 2019

September 2020
January 2021
January 2022
April 2021

September 2020

April 2023

March 2019

May 2023

September 2020
Date of this Agreement

May 2023
May 2023

April 2023

A.3 – Project Costs & Cost Cap / Cost Containment Commitments
This agreement is subject to the cost cap and cost containment commitments set forth in the
Selected Proposal and summarized in this Appendix A.3. The Selected Developer shall make all
filings to applicable regulators necessary to reflect these commitments in rates. The
Transmission Provider shall provide reasonable cooperation and assistance to the Selected
Developer in the submission of such filings. Should the Selected Developer seek to recover any
costs under the Tariff that were not disclosed in the Selected Proposal and are outside the scope
of the cost cap and cost containment commitments set forth in the Selected Proposal, including
costs recorded in a regulatory asset authorized by FERC in Docket No. ER16-2717,1 Selected
Developer shall separately identify such costs in Selected Developer’s formula rate or other cost
recovery mechanism included in the Tariff. The Section 205 filing required by Paragraph 26 of
the Incentives Order shall not include costs disclosed in the Selected Proposal that are within the
scope of the cost cap and cost containment commitment set forth in the Selected Proposal. The
1

NextEra Energy Transmission Midwest, LLC, 161 FERC ¶ 61,141 at PP 25-26 (2017) (“Incentives Order”).
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foregoing shall not prejudice the rights of the Selected Developer to seek recovery of any such
costs through the Tariff.
1. Selected Developer’s estimated Project costs:
The cost estimate contained herein represents the Selected Developer’s estimate as of the date of
the Selected Proposal based on information available to the Selected Developer at such time.

Table A-3.1: Estimated Project Implementation Cost
Competitive Transmission Project Costs

Nominal dollars ($)

T-Line 500 kV Project Management

PRIVILEGED

T-Line 500 kV Route & Site Evaluation

PRIVILEGED

T-Line 500 kV Regulatory Permitting

PRIVILEGED

T-Line 500 kV Right-of-Way and Land
Acquisition

PRIVILEGED

T-Line 500 kV Engineering and Surveying

PRIVILEGED

T-Line 500 kV Structure Material

PRIVILEGED

T-Line 500 kV Conductor Material

PRIVILEGED

T-Line 500 kV Other Material

PRIVILEGED

T-Line 500 kV Structure Construction
Labor

PRIVILEGED

T-Line 500 kV Conductor Construction
Labor

PRIVILEGED

T-Line 500 kV Other Construction Labor

PRIVILEGED

T-Line 500 kV Commissioning and
Energization

PRIVILEGED

T-Line 230 kV Project Management

PRIVILEGED

T-Line 230 kV Route & Site Evaluation

PRIVILEGED

T-Line 230 kV Regulatory Permitting

PRIVILEGED

T-Line 230 kV Right-of-Way and Land
Acquisition

PRIVILEGED

T-Line 230 kV Engineering and Surveying

PRIVILEGED

T-Line 230 kV Structure Material

PRIVILEGED

Case
Case1:19-cv-00626-LY
1:19-cv-00626-LY Document
Document91-1
7-10 Filed
Filed08/23/19
06/17/19 Page
Page98
68of
of187
90

Original Sheet No. 65
Competitive Transmission Project Costs

Nominal dollars ($)

T-Line 230 kV Conductor Material

PRIVILEGED

T-Line 230 kV Other Material

PRIVILEGED

T-Line 230 kV Structure Construction
Labor

PRIVILEGED

T-Line 230 kV Conductor Construction
Labor

PRIVILEGED

T-Line 230 kV Other Construction Labor

PRIVILEGED

T-Line 230 kV Commissioning and
Energization

PRIVILEGED

Substation (Sub.) Project Management

PRIVILEGED

Sub. Surveying, Geotechnical Studies,
Engineering and Permitting

PRIVILEGED

Sub. Land Acquisition

PRIVILEGED

Sub. Material Procurement – Site and
Below Grade

PRIVILEGED

Sub. Material Procurement – Above Grade

PRIVILEGED

Sub. Construction Labor – Below Grade

PRIVILEGED

Sub. Construction labor – Above Grade

PRIVILEGED

Sub. Testing, commissioning and
Energization

PRIVILEGED

Allowance for Contingencies

PRIVILEGED

Administrative and General Overhead

PRIVILEGED

Miscellaneous and Other Expenses

PRIVILEGED
Total:

$114,773,358

Selected Developer may adjust the amounts in each project cost category as needed
during the term of this Agreement provided that the total Project Cost may not exceed
the Total Project Cost Cap Amount ($114,733,358) except as authorized by a provision
of this Agreement.
In accordance with Article 6.2 (“Variance Analysis & Project Status Reporting”) of this
Agreement and BPM-020, the Selected Developer shall provide the Transmission
Provider with regular project status updates regarding cost estimates and the final cost of
construction of the Project.

Case
Case1:19-cv-00626-LY
1:19-cv-00626-LY Document
Document91-1
7-10 Filed
Filed08/23/19
06/17/19 Page
Page99
69of
of187
90

Original Sheet No. 66

2. Selected Proposal estimated Annual Transmission Revenue Requirement
The estimated Annual Transmission Revenue Requirements (“ATRR”) contained herein
represent the Selected Developer’s estimate as of the date of the Selected Proposal based
on information available to the Selected Developer at such time (Table A-3.2).
Table A-3.2: Estimated ATRR
Year
2019
2020
2021
2022
2023
2024
2025
2026
2027
2028
2029
2030
2031
2032
2033
2034
2035
2036
2037
2038
2039
2040
2041
2042
2043
2044
2045
2046
2047
2048
2049
2050
2051

Estimated ATRR
(Nominal $)
No CWIP
No CWIP
No CWIP
No CWIP
$7,506,720
$13,470,239
$13,141,012
$12,854,652
$12,676,621
$12,353,856
$12,002,862
$11,773,334
$11,508,343
$11,566,337
$11,174,768
$11,160,043
$10,676,996
$10,416,779
$10,492,882
$9,934,578
$9,908,147
$9,692,665
$9,419,927
$9,312,773
$9,241,024
$9,576,673
$9,020,625
$9,164,951
$8,733,635
$8,594,709
$8,432,087
$8,330,884
$8,358,607
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Year
2052
2053
2054
2055
2056
2057
2058
2059
2060
2061
2062
Total ($ nominal)
2018 PV ATRR @
8% discount

Estimated ATRR
(Nominal $)
$8,129,926
$7,954,534
$7,932,985
$7,739,785
$8,190,100
$7,488,332
$7,695,841
$7,206,485
$7,096,515
$6,930,722
$6,824,889
$383,686,843
$95,013,477

3. Selected Developer’s Cost Cap / Cost Containment & Rate Commitments:
The Selected Developer commits to the cost caps, cost containment mechanisms, and
rate-recovery commitments (e.g. specific forgone rate incentives) for the Project as
follows:
(a) Total Project Cost Cap
i. Except in accordance with Section 9.2.1, or a Force Majeure Event under Article 11
of the Selected Developer Agreement, Selected Developer agrees that it will not seek,
through its Annual Transmission Revenue Requirement or through any other means,
recovery of or any return on any Project Costs in excess of an amount equal to the
lesser of (i) the Total Project Cost Cap Amount or (ii) the aggregate amount of actual
Project Costs associated with the Project (such lesser amount, the “Actual Project
Cost”).
ii. In the event the Project is impacted by an Uncontrollable Force (as defined below),
and without limiting Selected Developer’s obligations under Article 11 of the
Selected Developer Agreement upon the occurrence of a Force Majeure Event,
Selected Developer shall use commercially reasonable efforts to mitigate such
impact. Selected Developer shall notify MISO within a reasonable time after the
occurrence of an Uncontrollable Force, which notice shall describe, in reasonable
detail, the actions Selected Developer plans to take to mitigate the impact of same.
iii. As used herein, the following terms have the following meanings:
1. “Annual Transmission Revenue Requirement” means the rate determined by
FERC following a filing by Selected Developer under Section 205 of the Federal
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Power Act and FERC’s rules and regulations thereunder and submitted to MISO
for recovery pursuant to MISO’s Open Access Transmission Tariff.
2. “Excluded Costs” means (i) any costs and expenses incurred as a result of an
Uncontrollable Force (but, in each case, only if and to the extent such costs and
expenses are in excess of the costs and expenses that would have been incurred
but for such an Uncontrollable Force) and (ii) any costs and expenses associated
with the operation and maintenance of the Project.
3. “Project Costs” means any and all costs and expenses directly or indirectly
incurred by Selected Developer after execution of the Selected Developer
Agreement to develop, construct, complete, startǦup and commission the Project
and place the Project in service in accordance with the Scope of Work, including
without limitation any costs and expenses incurred by Selected Developer in
connection with the following: (i) any taxes, (ii) any financing costs, (iii)
obtaining permits and other governmental approvals for the Project, (iv) acquiring
land and land rights for the Project, (v) performing any environmental
assessments or environmental mitigation activities in connection with the Project,
(vi) designing and engineering the Project, (vii) procuring any equipment,
supplies and other materials required to complete construction of the Project and
place the Project in service, and (viii) otherwise performing or completing any
and all developmentǦ and constructionǦrelated activities required in connection
with the Project as part of the Scope of Work, including but not limited to all site
clearing, equipment assembly and erection, testing and commissioning activities
contemplated by the Scope of Work, whether performed directly by Selected
Developer or by one or more third parties retained by Selected Developer
(without regard to whether such third parties are affiliated or nonǦaffiliated), but
excluding in all cases Excluded Costs.
4. “Scope of Work” means the approved scope of work for the Project, as more
particularly described in Appendix A and Appendix F to the Selected Developer
Agreement.
5. “Total Project Cost Cap Amount” means $114,773,358 in nominal dollars. The
Total Project Cost Cap Amount will include all project related costs incurred after
execution of the Selected Developer Agreement until the In Service Date.
6. “Uncontrollable Force” means (i) any destruction of or damage to any portion of
the Project, or any interruption, suspension or interference with Selected
Developer’s (or any contractor’s or subcontractor’s) performance of activities
required to complete the Project, which destruction, damage, interruption,
suspension or interference is caused by landslides; lightning; earthquakes;
hurricanes; tornadoes; typhoons; severe weather; fires or explosions; floods;
epidemic; acts of a public enemy; acts or threats of terrorism; wars; blockades;
riots; rebellions; sabotage; vandalism; insurrections; environmental contamination
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or damage not caused by Selected Developer (or any contractor or subcontractor);
strike or labor disruption or civil disturbances (or governmental actions arising
from any of the foregoing), (ii) the issuance or enactment on or after the Effective
Date of any statute, rule, regulation, order or other applicable law or any change
in any statute, rule, regulation, order or other applicable law existing as of the
Effective Date, or (iii) any Breach or Default by Transmission Provider of its
obligations under this Agreement or any request by Transmission Provider to
delay or suspend any activities associated with the Project.
(b) Foregone Inflation Adjustments
The Total Project Cost Cap Amount is not subject to adjustment for inflation.
(c) Foregone AFUDC and Construction Work in Progress in Rate Base
i. Selected Developer agrees not to accrue any Allowance for Funds Used During
Construction (“AFUDC”).
ii. Selected Developer agrees not to seek construction work in progress (“CWIP”) in
rate base.
(d) O&M Cost Cap
i. The Selected Developer is offering an annual cost cap on the Operations and
Maintenance (O&M) expenses for the Project as follows: The beginning of the period
will be the In Service Date of the Project and the end of the period will be December
31st of the 10th full calendar year after the In Service Date. For example, if the In
Service Date is June 1, 2023, the annual cost cap Table A-3.3 below will be in effect
from June 1, 2023 until December 31, 2033 (the “O&M Cost Cap Period”).
ii. Except as provided in Section 9.2.1 or a Force Majeure Event under Article 11 of the
Selected Developer Agreement, Selected Developer agrees that it will not seek in any
given calendar year, through its Annual Transmission Revenue Requirement or
through any other means, recovery of any Operations and Maintenance expenses
attributable to the Project in excess of an amount equal to the lesser of (i) the amount
reported in the Selected Developer’s applicable year’s FERC Form No. 1 (which will
be outlined in a footnote for the Project) or (ii) the annual amounts set forth in the
Table A-3.3 below (the “Annual O&M Cost Cap”) during the O&M Cost Cap Period.
iii. The In Service Date is anticipated to be June 1, 2023. Thus, the first year of
operations (year 2023) is anticipated to be a partial year. To the extent the In Service
Date changes (either earlier or later), the cost cap amount set forth in Table A-3.3 for
the initial partial year will be pro-ratably adjusted either up or down, and the Annual
O&M Cost Cap for that year will correspondingly be adjusted.
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Table A-3.3: Annual Operations and Maintenance Cost Cap
Year
2023 or partial year
2024 or year 1
2025 or year 2
2026 or year 3
2027 or year 4
2028 or year 5
2029 or year 6
2030 or year 7
2031 or year 8
2032 or year 9
2033 or year 10

Annual Operations and Maintenance Cost Cap
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED

The amount of the Annual O&M Cost Cap is competitively sensitive information that
the Parties have designated as confidential information. The Parties have agreed to
restore the redacted text in Table A-3.3 and the amounts stated in Appendix A
paragraph A.3(d)v and update the Agreement on the Transmission Provider’s website
not later than the date that the Selected Developer first makes a filing to recover costs
under the MISO Tariff.
iv. The Annual O&M Cost Cap for any given calendar year is subject to increase due to a
Force Majeure Event (regardless of whether such event could have been reasonably
foreseen by the Selected Developer). In the event the O&M expenses in any given
year are negatively impacted by a Force Majeure Event, Selected Developer shall use
commercially reasonable efforts to mitigate such impact. Selected Developer shall
notify MISO within a reasonable time after the occurrence of a Force Majeure Event,
which notice shall describe, in reasonable detail, the nature of the event and the
actions Selected Developer plans to take to mitigate the impact of the same. Once
Selected Developer determines the increase in any O&M expense, it shall notify
MISO of the same, and MISO shall agree to modify the above table in a
commercially reasonable manner so as to mitigate the impact of such a Force Majeure
Event on Selected Developer.
v. The pro-ration adjustment for the partial year of operation during the first year will be
calculated based on the number of days the Project was in service and under MISO’s
functional control divided by 214 days (total days from June 1, 2023 to December 31,
2023), multiplied by the Annual O&M Cost Cap for the partial year of operation. For
example, if the Project is in service and transferred over to MISO functional control
on December 1, 2023, the pro-rated Annual O&M Cost Cap would be determined by
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dividing 31 days in December 2023 by 214 days, multiplied by the Annual O&M
Cost Cap of $PRIVILEGED from Table A-3.3 would equal $PRIVILEGED for
2023.
vi. As used herein, the following terms have the following meanings:
1. “In Service Date” means the date the project is fully operational and turned over to
the Transmission Provider’s functional control.
2. “Annual O&M Cost Cap” means the nominal dollar amounts provided in Table A3.3, with the exception of the first year of operation, which may be adjusted as
described in Appendix A paragraph A.3(d)v above.
3. “O&M Cost Cap Period” means the period between the In Service Date and the
December 31st of the 10th full calendar year of operation after the In Service Date.
(e) Annual Transmission Revenue Requirement Cap
i. The Selected Developer is offering an annual revenue requirement cap on the Annual
Transmission Revenue Requirement for the Project as follows: The beginning of the
period will be the In Service Date of the Project and the end of the period will be
December 31st of the 10th full calendar year after the In Service Date. For example,
if the In Service Date is June 1, 2023, the annual revenue cap will be in effect from
June 1, 2023 until December 31, 2033 (the “ATRR Cap Period”).
ii. Except as provided in Section 9.2.1 of the Selected Developer Agreement or a Force
Majeure Event, Selected Developer agrees that it will not seek in any given calendar
year, through its Annual Transmission Revenue Requirement or through any other
means, recovery of any actual or projected Annual Transmission Revenue
Requirement amount for the Project in excess of an amount equal to the lesser of (i)
the amount for the Project reported in the Selected Developer’s Attachment GG –
NextEra Energy Transmission Midwest, for the applicable year or (ii) the amounts set
forth in the Table A-3.4 below (the “Annual ATRR Cap”) during the ATRR Cap
Period.
iii. The In Service Date is anticipated to be June 1, 2023. Thus, the first year of
operations (year 2023) is anticipated to be a partial year. To the extent the In Service
Date changes (either earlier or later), the amount set forth in Table A-3.4 for the first
year will be pro-ratably adjusted either up or down, and the Annual ATRR Cap for
that year will correspondingly be adjusted.
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Table A-3.4: Annual ATRR Cap
Year
2023 or partial year
2024 or year 1
2025 or year 2
2026 or year 3
2027 or year 4
2028 or year 5
2029 or year 6
2030 or year 7
2031 or year 8
2032 or year 9
2033 or year 10

Annual ATRR Cap
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED
PRIVILEGED

The amount of the Annual ATRR Cap is competitively sensitive information that the
Parties have designated as confidential information. The Parties have agreed to
restore the redacted text in Table A-3.4 and the amounts stated in Appendix A
paragraph A.3(e)iv and update the Agreement on the Transmission Provider’s website
not later than the date that the Selected Developer first makes a filing to recover costs
under the MISO Tariff.
iv. The pro-ration adjustment for the partial year of operation during the first year will be
calculated based on the number of days the Project was in service and under MISO’s
functional control divided by 214 days (total days from June 1, 2023 to December 31,
2023), multiplied by the Annual Transmission Revenue Requirement Cap for the
partial year of operation. For example, if the Project is in service and transferred over
to MISO functional control on December 1, 2023, the pro-rated Annual Transmission
Revenue Requirement would be determined by dividing 31 days in December 2023
by 214 days, multiplied by the Annual Transmission Revenue Requirement Cap of
$PRIVILEGED from Table A-3.4, which would equal $PRIVILEGED for 2023.
v. The Annual ATRR Cap for any given calendar year is subject to increase due to a
Force Majeure Event (regardless of whether such event could have been reasonably
foreseen by the Selected Developer). In the event the revenues in any given year are
negatively impacted by a Force Majeure Event, Selected Developer shall use
commercially reasonable efforts to mitigate such impact. Selected Developer shall
notify MISO within a reasonable time after the occurrence of a Force Majeure Event,
which notice shall describe, in reasonable detail, the nature of the event and the
actions Selected Developer plans to take to mitigate the impact of the same. Once
Selected Developer determines the impact to any ATRR, it shall notify MISO of the
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same, and MISO shall agree to modify the above table in an equitable manner so as to
mitigate the impact of such a Force Majeure Event on Selected Developer.
vi. As used herein, the following terms have the following meanings:
1. “Annual ATRR Cost Cap” means the nominal dollar amounts provided in Table
A-3.4, with the exception of the first year of operation, which may be adjusted as
described in Appendix A paragraph A.3(e)iv above.
2. “ATRR Cap Period” means the period between the In Service Date and the
December 31st of the 10th full calendar year of operation after the In Service Date.
(f) Equity Percentage Cap
i. With respect to its actual or hypothetical capital structure, Selected Developer agrees
to limit equity as a percentage of the overall capital structure to the lesser of (i) the
actual equity percentage of the overall capital structure or (ii) fortyǦfive percent
(45%), for the life of the Project (the “Equity Percentage Cap”). The Equity
Percentage Cap will apply to the Project as a whole, such that the amount of equity
for the Project (including any portion of the Project that has been assigned,
transferred or conveyed to any entity other than the Selected Developer) will not
exceed fortyǦfive percent (45%).
(g) Return on Equity (“ROE”) Cap
i. Selected Developer agrees that it will not seek through its Annual Transmission
Revenue Requirement for the Project or through any other means for the Project, a
return on equity in excess of the lesser of: (i) 9.80% (inclusive of all ROE
adders/incentives) or (ii) the MISO regionǦwide base ROE plus the RTO ROE adder,
within the zone of reasonableness established by FERC (“ROE Cap”). The ROE Cap
shall apply to the initial investment of the Project Cost, as defined above, less any
retirements, for the life of the Project. Project facility replacements and upgrades as
identified in the Proposal (i.e., on-going capital expenditures in the Proposal) will be
accounted for in the same manner as the initial Project Costs and will be subject to the
same caps.
(h) Schedule Guarantee
i. Selected Developer confirms that it can meet an InǦService date of June 1, 2023 (as
permissibly adjusted, the “Guaranteed Completion Date”). Selected Developer agrees
to a reduction in the ProjectǦspecific ROE recovered in rates according to the
following Table A-3.5 (the “Schedule Guarantee”):
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Table A-3.5: Schedule Guarantee
Months of Delay
1
2
3
4
5
6
7
8
9
10
11
12 or more
ii.

Total Reduction in ROE
2.5 basis points
5.0 basis points
7.5 basis points
10.0 basis points
12.5 basis points
15.0 basis points
17.5 basis points
20.0 basis points
22.5 basis points
25.0 basis points
27.5 basis points
30.0 basis points

The Schedule Guarantee is subject to a maximum reduction in the ROE of thirty (30)
basis points. The Guaranteed Completion Date is subject to extension due to a Force
Majeure Event regardless of whether such event could have been reasonably foreseen
by the Selected Developer), if the critical path progress of the Work is negatively
impacted as a result of such Force Majeure Event. In the event the critical path
progress of the Work is negatively impacted by a Force Majeure Event, Selected
Developer shall use commercially reasonable efforts to mitigate such impact.
Selected Developer shall notify MISO within a reasonable time after the occurrence
of a Force Majeure Event, which notice shall describe, in reasonable detail, the nature
of the event and the actions Selected Developer plans to take to mitigate the impact of
the same. Once Selected Developer determines the length of any delay to the critical
path progress of the Work, it shall notify MISO of the same, and MISO shall issue an
appropriate Change Order extending the Guaranteed Completion Date as equitably
required to mitigate the impact of such a Force Majeure Event on Selected Developer.

(i) Priority
The terms of the Selected Proposal and this Appendix A shall be read together and construed
harmoniously to the fullest extent possible. In the event of an express conflict between the language
of this Appendix A and the Selected Proposal, this Appendix A shall control provided that the
omission of a term contained in the Selected Proposal from this Appendix A shall not be construed as
a conflict. In the event of any conflict between the language of the Selected Proposal and the Tariff,
the Tariff shall prevail.
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Appendix B – Change Request Form
Date: Click here to enter a date.

Request #: __

Midcontinent Independent System Operator, Inc.
Attn: Senior Manager, Competitive Transmission Administration
2985 Ames Crossing Rd.
Eagan, MN 55121
RE: Competitive Transmission Project
The following, including the attached supporting documentation, is a Change Request proposing
to change the scope, type, or manner of performance of the Work, the Project and/or the Proposal
under the Selected Developer Agreement executed on January 25, 2019 between NextEra
Energy Transmission Midwest, LLC and the Transmission Provider (the “Agreement”).
Capitalized terms used herein and not defined are defined in the Agreement.
Description of change requested and its effect on the Project Details: (If none, so state.)
________________________________________ __________________________________
Effect of this Change on the Project Implementation Schedule: (If none, so state.)
___________________________________________________________________________
Effect of this Change on Project Cost and Cost Cap / Cost Containment: (If none, so state.)
___________________________________________________________________________
Attachments: (List any supporting documentation attached; if none, so state.)
___________________________________________________________________________
Name of authorized corporate officer or equivalent official (print):
_____________________________________________________________________
Title of authorized corporate officer or equivalent official (print):
_____________________________________________________________________
Signature of authorized corporate officer or equivalent official:
_____________________________________________________________________
Date: Click here to enter a date.
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Appendix C – Change Order
Change Order Date: Click here to enter a date.

Change Order #: __

Reference is made to the Selected Developer Agreement executed on January 25, 2019 between
NextEra Energy Transmission Midwest, LLC and the Transmission Provider, as modified and/or
amended as of the date hereof (the “Agreement”). Capitalized terms used herein and not defined
are defined in the Agreement.
Summary description of Change: _______________________________________________
Detailed description of approved Change:
__________________________________________________________________________
Description of approved Project cost and/or cost cap / cost containment Change:
__________________________________________________________________________
Attachments: (List any supporting documentation attached; if none, so state.)
___________________________________________________________________________
Signature of authorized corporate officer or equivalent official:
___________________________________________________________________________
Name of authorized corporate officer or equivalent official (print):
___________________________________________________________________________
Title of authorized corporate officer or equivalent official (print):
___________________________________________________________________________
Date: Click here to enter a date.
Midcontinent Independent System Operator, Inc.
Signature of authorized corporate officer or equivalent official:
__________________________________________________________________________
Name of authorized corporate officer or equivalent official (print):
__________________________________________________________________________
Title of authorized corporate officer or equivalent official (print):
__________________________________________________________________________
Date: Click here to enter a date.
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Appendix D – Irrevocable Standby Letter of Credit Template

(See Attached)
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[TO BE ON LETTERHEAD OF THE ISSUING BANK]
IRREVOCABLE STANDBY LETTER OF CREDIT
Irrevocable Standby Letter of Credit No. ________
Issued: [Date]
Expires at our counter (unless evergreen): [Date]
Midcontinent Independent System Operator, Inc.
720 City Center Drive
Carmel, IN 46032
Attn: Manager, Credit & Risk Management
Applicant/Account Party [INSERT NAME OF SELECTED DEVELOPER OR ITS
PARENT GUARANTOR]:
____________________________________
____________________________________
____________________________________
Ladies and Gentlemen:
We, _______[Fill in name of Bank]______ (“Issuer”) do hereby issue this Irrevocable NonTransferable Standby Letter of Credit No. __________ by order of, for the account of, and on
behalf of ________________________ (“Account Party”) and in favor of the Midcontinent
Independent System Operator, Inc. (“Beneficiary”). The term “Beneficiary” includes any
successor by operation of law of the named beneficiary including without limitation any
liquidator, receiver or conservator.
This Letter of Credit is issued, presentable and payable and we guaranty to the drawers,
endorsers and bona fide holders of this Letter of Credit that drafts under and in compliance
with the terms of this Letter of Credit will be honored on presentation and surrender of certain
documents pursuant to the terms of this Letter of Credit.
This Letter of Credit is issued to secure all of the obligations of Account Party to Beneficiary
arising from Account Party’s acceptance of its designation as the Selected Developer (“SD”)
for a Competitive Transmission Project designated as Project No. ____________ (the
“Project”), for which Beneficiary and Account Party have executed a Selected Developer
Agreement (“SDA”). The obligations secured by this Letter of Credit include each and every
obligation of the Account Party imposed by the SDA, as supplemented or amended; each
provision of Beneficiary’s Open Access Transmission, Energy and Operating Reserve Markets
Tariff (“Tariff”) applicable to the Project, as amended; and pursuant to any further agreement,
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commitment, obligation or undertaking that Account Party has made or is required to make by
the SDA and/or Tariff (collectively the “Tariff and Agreement Documents”).
This Letter of Credit is available in one or more drafts and may be drawn hereunder for the
account of ______________________ up to an aggregate amount not exceeding $
______________ .00 (United States Dollars ____________ and 00/100).
This Letter of Credit is drawn against by presentation to us at our office located at
_______________________________ of a drawing certificate: (i) signed by an officer or
authorized agent of the Beneficiary; (ii) dated the date of presentation; and (iii) containing one
(1) of the following statements:
1. “The undersigned hereby certifies to _________________________ (“Issuer”), with
reference to its Irrevocable Non-Transferable Standby Letter of Credit No.
__________________,
dated
_______________,
issued
on
behalf
of
______________________ (“Account Party”) and in favor of the Midcontinent
Independent System Operator, Inc. (“Beneficiary”) that it has determined that said Account
Party has failed to perform an obligation under, or make a payment in accordance with, the
terms and provisions of the Tariff and/or Agreement Documents including all
modifications, change orders, and any other documents forming a part of the Agreement
Documents or required to be executed by the Tariff or Agreement Documents whether now
or hereafter executed, and any replacements or substitutions thereof. The Beneficiary
hereby draws upon the Letter of Credit in an amount equal to $ _______________ (United
States Dollars ______________ and 00/100)”; or
2. “As of the close of business on _________________, 20__ (fill in date which is less than
one hundred ten (110) Calendar Days before the expiration date of the Letter of Credit),
Account Party has failed to renew, replace or amend the Letter of Credit in a manner
acceptable to the Midcontinent Independent System Operator, Inc. (“Beneficiary”); or
3. “As of the close of business on _________________, 20__ (fill in date which is more than
ten (10) Business Days after the Beneficiary has requested that Account Party replace the
Letter of Credit because the Issuer’s corporate debt is rated less than “A-” by S&P, “A3”
by Moody’s, “A-” by Duff & Phelps, or “A-” by Fitch or an equivalent short-term debt
rating), Account Party has failed to replace the Letter of Credit in a manner acceptable to
the Midcontinent Independent System Operator, Inc. (“Beneficiary”).
Beneficiary shall have the right, in the event of a draw pursuant to subparagraph (2) or (3) of
the immediately preceding paragraph, to draw down the entire face value of the Letter of
Credit.
If presentation of any drawing certificate is made on a Business Day and such presentation is
made on or before 10:00 a.m. __________ Time, Issuer shall satisfy such drawing request on
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the same Business Day. If the drawing certificate is received after 10:00 a.m. ___________
Time, Issuer will satisfy such drawing request on the next Business Day.
It is a condition of this Letter of Credit that it will be automatically extended without
amendment for one (1) year from the expiration date hereof, or any future expiration date,
unless at least one hundred twenty (120) Calendar Days prior to any expiration date Issuer
sends notice to Beneficiary and Account Party at the above address by registered mail that
Issuer elects not to consider this Letter of Credit renewed for any such period.
This Letter of Credit may be terminated only upon Issuer’s receipt of a written release from
the Beneficiary releasing the Issuer from its obligations under this Letter of Credit, which
Beneficiary shall provide: (a) upon full and complete performance by the Account Party of all
of its obligations under the Tariff, and Agreement Documents, or (b) upon receipt by
Beneficiary of a substitute or replacement letter credit for the Project in a form acceptable to
Beneficiary.
Disbursements under the Letter of Credit shall be in accordance with the following terms and
conditions:
1. All commissions and charges will be borne by the Account Party.
2. This Letter of Credit may not be transferred or assigned by the Issuer.
3. This Letter of Credit is irrevocable.
4. This Letter of Credit shall be governed by the International Standby Practices Publication
No. 590 of the International Chamber of Commerce, including any amendments,
modifications or revisions thereof (the “ISP”), except to the extent that terms hereof are
inconsistent with the provisions of the ISP, in which case the terms of the Letter of Credit
shall govern. This Letter of Credit shall be governed by the internal laws of the State of
Indiana to the extent that the terms of the ISP are not applicable. In the event of any conflict
between the ISP and such Indiana laws, the ISP shall control.
5. This Letter of Credit may not be amended, changed or modified without the express written
consent of the Beneficiary and the Issuer.
6. The Beneficiary shall not be deemed to have waived any rights under this Letter of Credit,
unless the Beneficiary or an authorized agent of the Beneficiary shall have signed a written
waiver.
No such waiver, unless expressly so stated therein, shall be effective as to any transaction
that occurs subsequent to the date of the waiver, nor as to any continuance of a breach after
the waiver.
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7. Except as expressly stated herein, this undertaking is not subject to any agreement,
condition or qualification.
8. A failure to make any partial drawings at any time shall not impair or reduce the availability
of this Letter of Credit in any subsequent period or our obligation to honor your subsequent
demands for payment made in accordance with the terms of this Letter of Credit.
_____________________________________

_____________________________

[Authorized Signature]

[Date]

Name: ____________________________________
Title: _____________________________________
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Appendix E – Cash Deposit Agreement
CASH DEPOSIT AGREEMENT

____________________________ (“x”) has agreed to deliver a cash deposit in the amount of
__________________to the Midcontinent Independent System Operator, Inc. (“Transmission
Provider”) to secure Selected Developer’s performance of its obligations arising from Selected
Developer’s acceptance of its designation as the Selected Developer for a Competitive
Transmission Project designated as Project No. ____________ (the “Project”), for which the
Transmission Provider and Selected Developer have executed a Selected Developer Agreement
(“SDA”). The obligations secured by this Cash Deposit Agreement include each and every
obligation of the Selected Developer imposed by the SDA, as supplemented or amended; each
provision of Transmission Provider’s Open Access Transmission, Energy and Operating
Reserve Markets Tariff (“Tariff”) applicable to the Project, as amended; and pursuant to any
further agreement, commitment, obligation or undertaking that the Selected Developer has
made or is required to make by the SDA and/or Tariff (collectively the “Tariff and Agreement
Documents”), together with the Transmission Provider’s actual and reasonable costs, including
reasonable attorneys’ fees and expert witness fees incurred in conducting reevaluation and/or
reassigning the Project pursuant to Section XI of Attachment FF of the Tariff.
Selected Developer agrees to deliver ______________, which amount represents three
percent (3.0%) of the total estimated cost of the Project, to Transmission Provider (the “Project
Deposit”) by wire transfer to a segregated account designated by Transmission Provider in a
written notice to Selected Developer. Such account (the “Account”) shall be with a Qualified
Institution (the “Custodian”) and registered in the name of Transmission Provider for the benefit
of Selected Developer. Transmission Provider shall have complete and total control over the
Account and the Project Deposit, provided that the Selected Developer has certain contract rights
to the Project Deposit as provided under the Tariff and/or this Agreement. Qualified Institution
means a commercial bank or trust company organized under the law of the United States or a
political subdivision thereof, with a Credit Rating of at least “A-” by S&P or “A3” in the case of
Moody’s. The Project Deposit, together with any additional amounts deposited by or at the
direction of Selected Developer in the Account and any and all interest, shall be referred to
herein as the “Total Project Deposit.” Transmission Provider agrees that Selected Developer
shall earn interest on the Total Project Deposit at the Transmission Provider’s overnight bank
rate from and including the date of deposit to, but excluding, the date such Total Project Deposit
is returned (or applied as described below).
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To secure its obligations under this Cash Deposit Agreement, and the Tariff and
Agreement Documents, the Selected Developer hereby grants to Transmission Provider a present
and continuing first-priority security interest in, and lien on and right of offset against, all of the
undersigned’s right, title, and interest in the Account and the Total Project Deposit (including all
interest thereon), including all products and proceeds of the foregoing, any and all renewals,
extensions, replacements, modifications, additions, and substitutions of the foregoing, and all
rights, remedies, claims and demands under or in connection with the foregoing. Selected
Developer agrees to take such action as Transmission Provider reasonably requires in order to
perfect Transmission Provider’s first-priority continuing security interest in, and lien on and right
of offset against the Account and Total Project Deposit, including, without limitation entering
into a control agreement, in form and substance acceptable to Transmission Provider to give
Transmission Provider control of the Account and Total Project Deposit.
The Transmission provider shall have the right to draw upon the Account for any portion
or all of the Total Project Deposit upon making a determination, pursuant to the Tariff and
Agreement Documents, that Selected Developer has failed to perform an obligation under, or
make a payment in accordance with, the terms and provisions of the Tariff and/or Agreement
Documents including all modifications, change orders, and any other documents forming a part
of the Agreement Documents or required to be executed by the Tariff or Agreement Documents
whether now or hereafter executed, and any replacements or substitutions thereof (“Default
Determination”).
Transmission Provider agrees that it shall not have the right to sell, pledge, assign, invest,
use, commingle or otherwise dispose of, or otherwise use in its business the Total Project
Deposit unless and until a Default Determination has been made, provided that Transmission
Provider shall have all the rights of a secured party as contemplated by the UCC. Transmission
Provider further agrees that it shall be entitled to draw on all or any portion of the Total Project
Deposit upon making a Default Determination and may apply such funds for any purpose
authorized by the Tariff and Agreement Documents.
If additional cash deposit is required by the Tariff or Agreement Documents, and
Selected Developer adds such additional cash deposit, then such cash deposit shall be added to
the existing Total Project Deposit under this Cash Deposit Agreement and the security interest
granted under this Agreement shall attach to such additional cash deposit.
Selected Developer hereby constitutes and appoints Transmission Provider, through any
of its officers, as its true and lawful attorney-in-fact, with full power of substitution and authority
in the place and stead of Selected Developer and in the name of Selected Developer or in its own
name, from time to time, for the purpose of carrying out the terms of this Agreement from and
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after the occurrence of a Default Determination, to take any and all appropriate action and to
execute any and all documents and instruments which may be necessary or desirable to
accomplish the purposes of this Agreement. Such power of attorney is coupled with an interest
and shall be irrevocable until such time as all of the Selected Developer’s obligations under the
Tariff and Agreement Documents are fully and finally performed, all of the Agreements (other
than the Tariff and this Cash Deposit Agreement) have terminated and the facilities that are the
subject of the SDA have been placed under the functional control of the Transmission Provider.
Selected Developer hereby ratifies and approves all acts of such attorneys.
Neither Transmission Provider nor any attorney will be liable for any acts or omissions
nor for any error of judgment or mistake of fact or law, absent gross negligence, bad faith or
willful misconduct and subject to the limitations on liability set forth in the Tariff.
Until such time as Transmission Provider exercises its remedies hereunder, all income,
earnings and profits with respect to the Account (and Total Project Deposit) shall be reported for
state and federal income tax purposes as attributable to Selected Developer and not Transmission
Provider; and Selected Developer hereby instructs Transmission Provider (and any other person
authorized to report taxable income distributions) to issue, or cause to be issued, IRS Form 1099
indicating Selected Developer as the recipient of such income, earnings and profits.
Subject to the approval of Transmission Provider, the Selected Developer may substitute
any portion of the Total Project Deposit deposited hereunder with a letter of credit issued by a
Qualified Institution in form and substance acceptable to Transmission Provider or other form of
financial security acceptable to Transmission Provider, in Transmission Provider’s sole
discretion.
Selected Developer hereby expressly acknowledges and agrees that this Cash Deposit
Agreement shall be in effect as of the date the cash deposit is delivered to Transmission Provider
and shall govern the period of time during which funds are held by Transmission Provider in the
Account.
This Agreement shall terminate and any remaining portion of the Total Project Deposit
shall be returned to the Selected Developer within sixty (60) days following the date of
termination of the SDA to secure the performance of any surviving obligations in accordance
with the SDA.
Please acknowledge your agreement to the terms hereof by signing the acknowledgement set
forth below.
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Very truly yours,

By: __________________________
Name:
Title:

ACKNOWLEDGED AND AGREED:

MIDCONTINENT INDEPENDENT SYSTEM OPERATOR, INC.
By: ____________________________________
Name
Title:
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Appendix F – Interconnection Requirements and Standards
Interconnection Requirements and Standards

This Appendix to the Agreement contains the list of current transmission facility
interconnection standards and requirements, established by the Transmission Owner(s) or ITC(s)
to which the Competitive Transmission Facilities associated with the Competitive Transmission
Project will interconnect to as provided by the interconnecting Transmission Owners.
1. Entergy Texas, Inc. (Un-redacted copy on file with MISO)
See RFP, Section 5 Entergy Texas, Inc. Interconnection Requirements (REDACTED)
https://cdn.misoenergy.org/Planning/CTA/Current Projects/RFPPackage
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Appendix G – Project Construction Completion Notice
[Date]
Midcontinent Independent System Operator, Inc.
Attn: Senior Manager, Competitive Transmission Administration
2985 Ames Crossing Rd.
Eagan, MN 55121
Re:

Construction Completion

Dear _______________:
This letter confirms that on [DATE]
Transmission Project.

has completed construction of the Competitive

Thank you.
Signature of authorized corporate officer or equivalent official:
___________________________________________________________________________
Name of authorized corporate officer or equivalent official (print):
___________________________________________________________________________
Title of authorized corporate officer or equivalent official (print):
___________________________________________________________________________
Date: Click here to enter a date.
cc:

Transmission Owner
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1) AEP Texas, Inc.
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NYS Department of State
Division of Corporations
Entity Information
The information contained in this database is current through August 16, 2019.
Selected Entity Name: AMERICAN ELECTRIC POWER COMPANY, INC.
Selected Entity Status Information
Current Entity Name: AMERICAN ELECTRIC POWER COMPANY, INC.
DOS ID #:
20479
Initial DOS Filing Date:
County:
NEW YORK
Jurisdiction:
NEW YORK
Entity Type:
DOMESTIC BUSINESS CORPORATION
Current Entity Status: ACTIVE
Selected Entity Address Information
DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)
AMERICAN ELECTRIC POWER COMPANY, INC.
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Chief Executive Officer
NICHOLAS K. AKINS
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Principal Executive Office
AMERICAN ELECTRIC POWER COMPANY, INC.
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Registered Agent
C T CORPORATION SYSTEM
28 LIBERTY ST.
NEW YORK, NEW YORK, 10005

https://appext20.dos.ny.gov/corp_public/CORPSEARCH.ENTITY_INFORMATION?p_token=788A6BA31807E47B40047368FD4D832EB85A796B40F…
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2) CenterPoint Energy
Houston, LLC
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r.

ÍLL
PROJECT NO. 36867
ANNUAL REPORT OF AFFILIATE ACTIVITIES
YEAR ENDED DECEMBER 31, 2018

'
Jsei‘oli

REQUIRED BY
PUBLIC UTILITY COMMISSION OF TEXAS
SUBSTANTIVE RULE 25.84

CENTERPOINT ENERGY HOUSTON ELECTRIC, LLC
(TRANSMISSION AND DISTRIBUTION UTILITY)
P.O.BOX 1700
HOUSTON, TEXAS 77251

1
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THE STATE OF TEXAS
COUNTY OF HARRIS

l, the undersigned Kristie Colvin, Sr. Vice President and Chief Accounting
Officer, CenterPoint Energy Houston Electric, LLC on my oath aver that the
foregoing annual report of affiliate activities has been prepared, under my direction:
that l have carefully examined the same, and declare the same to be correct to the
best of my knowledge, information, and belief.

Kristie Colvin
Sr. Vice President and Chief Accounting Officer
CenterPoint Energy Houston Electric, LLC

Subscribed and sworn to before me this 21

day of May, 2019.
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December 31, 2018
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ORGANIZATIONS
INQUIRY
- VIEW ENTITY
Case 1:19-cv-00626-LY BUSINESS
Document
91-1 Filed
08/23/19
Page 134 of 187

TEXAS SECRETARY of STATE
JOSE A. ESPARZA
BUSINESS ORGANIZATIONS INQUIRY - VIEW ENTITY
Filing Number:
Original Date of Filing:
Formation Date:
Tax ID:
Duration:

800007462
August 31, 2001
N/A
17406944151
Perpetual

Name:
Address:

CenterPoint Energy, Inc.
PO BOX 4567
HOUSTON, TX 77002 USA

REGISTERED AGENT

FILING HISTORY

Name
C T Corporation System

Order

Entity Type:
Domestic For-Profit Corporation
Entity Status: In existence
FEIN:

NAMES

MANAGEMENT

Address
1999 Bryan St., Suite 900
Dallas, TX 75201-3136 USA

ASSUMED NAMES

ASSOCIATED
ENTITIES

Inactive Date

Return to Search

Instructions:
To place an order for additional information about a filing press the 'Order' button.

https://direct.sos.state.tx.us/corp_inquiry/corp_inquiry-entity.asp?:Sfiling_number=800007462&:Nsession_id=49856765&:Ndocument_number=907615… 1/1
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3) Cross Texas
Transmission, LLC
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PUBLIC UTILITY COMMISSION OF TEXAS
PUC DOCKET NO. 36867

zai9 Ju1 3 PM 2: 36
Ji iL Y

ANNUAL REPORT OF AFFILIATE ACTIVITIES1 L ING CLERK
FOR
CROSS TEXAS TRANSMISSION, LLC
FOR
THE YEAR ENDING DECEMBER 31, 2018
(Required by P.U.C. SUBST. R. 25.84, relating to Annual Reporting of Affiliate Transactions
for Electric Utilities)

June 1, 2019

Contact Person: James W. Checkley, Jr.
Cross Texas Transmission, LLC
112 South Capital of Texas Highway, Suite 100
Austin, TX 78746
(512) 473-2700
jcheckley@crosstexas.com

1
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Exhibit I
I.

ORGANIZATION CHART

The ultimate parent company of Cross Texas Transmission, LLC ("Cross Texas" or "CTT") is LS
Power Development, LLC ("LSP DevelopmenC). LSP Development controls and manages LS
Power Associates, L.P. ("LSP Associates"), which has two primary subsidiaries, LSP Generation
III, LLC (`Generation III") and LSP Generation IV, LLC (`Generation IV"). Generation III and
Generation IV each has several subsidiaries that own generation and transmission—related
businesses, the most important of which for purposes of this Report is LS Power Transmission,
LLC ("LSP TransCo"). LSP TransCo owns transmission-related entities including, indirectly,
Cross Texas, as described below. LSP TransCo is owned jointly by Generation III and Generation
IV.

LSP TransCo owns LSP Western Transmission Holdings, LLC ("LSP Westere), which in turn
owns Texas Nevada Transmission Holdings, LLC ("TNT Holdings"), which in turn owns a
majority interest in Texas Nevada Transmission, LLC (`TNT"). TNT owns 99.9% of the
outstanding membership interests in Cross Texas. TNT Holdings directly owns 0.05425% of the
outstanding membership interests in Cross Texas. Through June 30, 2018, John Hancock Life
Insurance Company (U.S.A.) ("John Hancock") owned directly and indirectly 45.75% of the
membership interests in Cross Texas, through a 45.75% direct interest in TNT (which holds 99.9%
of Cross Texas) and through the direct ownership of 0.04575% of the outstanding membership
interests in Cross Texas. On June 30, 2018, John Hancock transferred 27.45% of its direct interest
in TNT and .02745% of its direct interest in Cross Texas to John Hancock Infrastructure Master
Fund 2, L.P. ('Hancock Master Fune). Cross Texas has no subsidiary companies.

Attached as Attachment 1 is an organization chart for the 2018 reporting period showing the
parent company, all competitive affiliates, and the percentage of ownership of each company.

3
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Exhibit X
ATTESTATION PURSUANT TO PUC SUBST. R. 25.71(d)
STATE OF TEXAS
COUNTY OF TRAVIS

§
§
§

I, James W. Checkley, Jr., Vice President, Legal and Regulatory, for Cross Texas
Transmission, LLC, certify that the attached Annual Report of Affiliate Activities for Cross Texas
Transmission, LLC for Year Ending December 31, 2018, has been prepared under my direction
and that the information included therein is correct and accurate.

(do
W. Checkley, Jr.
resident, Legal and Regulatory
SUBSCRIBED AND SWORN BEFORE ME by the said James W. Checkley, Jr. on the 3rd day of
June 2019.

OTARY PUBLIC FOR THE STATE OF TEXAS

My Commission Expires:

Nov it/ 202-2

1

H E AT HER RUSSELL

fi):•* ,4,
_A.,14... Notary Public, State of Texas
Comm. Expires 11-18-2022
Notary ID 128448928

15

8/19/2019

Entity Information
Case 1:19-cv-00626-LY Document 91-1
Filed 08/23/19 Page 139 of 187

NYS Department of State
Division of Corporations
Entity Information
The information contained in this database is current through August 16, 2019.
Selected Entity Name: LS POWER DEVELOPMENT, LLC
Selected Entity Status Information
Current Entity Name: LS POWER DEVELOPMENT, LLC
DOS ID #:
3470019
Initial DOS Filing Date: JANUARY 31, 2007
County:
NEW YORK
Jurisdiction:
DELAWARE
Entity Type:
FOREIGN LIMITED LIABILITY COMPANY
Current Entity Status: ACTIVE
Selected Entity Address Information
DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)
C/O CORPORATION SERVICE COMPANY
80 STATE STREET
ALBANY, NEW YORK, 12207-2543
Registered Agent
CORPORATION SERVICE COMPANY
80 STATE STREET
ALBANY, NEW YORK, 12207-2543
This office does not require or maintain information
regarding the names and addresses of members or
managers of nonprofessional limited liability
companies. Professional limited liability companies
must include the name(s) and address(es) of the original
members, however this information is not recorded and
only available by viewing the certificate.

*Stock Information
https://appext20.dos.ny.gov/corp_public/CORPSEARCH.ENTITY_INFORMATION?p_token=14095FFAACBCF4DD1359978B16A72967E86C97BE30…

1/2
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4) El Paso Electric
Company
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PROJECT NO. 36867

2018 ELECTRIC UTILITY ANNUAL
REPORT OF AFFILIATE ACTIVITIES
REQUIRED BY PUC SUBST. R. 25.84

§

PUBLIC

kit:r

intm gemkIligiA
r,.OFItTit

ANSSiiiii
LGEORt•K

ANNUAL REPORT OF AFFILIATE ACTIVITIES FOR
EL PASO ELECTRIC COMPANY FOR YEAR ENDED DECEMBER 31, 2018

Contact lnformatiOn

2

Attestation Pursuant to 16 Tex. Admin. Code § 25.71 (d)

3

Annual Report of Affiliate Activities

4

1
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ATTESTATION PURSUANT TO 16 TEX. ADIVIIN. CODE § 26.71(d)
STATE OF TEXAS

§

COUNTY OF EL PASO §
I, James A. Schichtl, Vice President of Regulatory Affairs for El Paso Electric
Company, certify that the attached Annual Report of Affiliate Activities for El Paso
Electric Company for Year Ended 2018 has been prepared under my direction and that
the information included therein is correct and accurate.

Se-LAIN_
s A. Schichtl
Vice President — Regulatory Affairs
out SUBSCRIBED AND SWORN BEFORE ME by the said James A. Schichtl on this
2Z— day of
, 2019.
LINDA PLEASANT
Notary Public, State of Texas
ig Comm. Expires 06-20-2022
ID 13161350-1

No ary Public for the State of Texas

Noiery

My Commission Expires:

20 2 0 Z

3
3
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PROJECT NO. 36867
ANNUAL REPORT OF AFFILIATE ACTIVITIES FOR
EL PASO ELECTRIC COMPANY FOR YEAR ENDED 2018

l.

ORGANIZATION CHART
A. Provide an organization chart showing the parent company, all affiliated
companies, and the percentage of ownership of each company.
Pursuant to the definitions of "affiliate" in Sections 11.003 and 11.0042 of the
Public Utility Regulatory Act (TURK), El Paso Electric Company (EPE") has
no affiliates. As such, no organization chart is provided.

II.

ORGANIZATION OWNERSHIP AND SCOPE OF BUSINESS
For all affiliates that have had transactions with the regulated utility during
the reporting period, provide the following information:
A. A list of directors and/or officers common to the regulated utility and
each affiliate;
N/A. EPE has no affiliates.
B. Changes in successive ownership between the regulated utility and the
affiliate;
N/A. EPE has no affiliates.
C. A description of the nature of the business activity of each affiliate with
which the regulated utility does business;
N/A. EPE has no affiliates.
D. A narrative description of the types of products and services provided
to the utility by the affiliate and by the utility to the affiliate;
N/A. EPE has no affiliates.
E. For each billing allocation formula utilized in transactions between the
utility and its affiliates (either direction), list a title/function description
(e.g., payroll) for the formula, the basis for the formula (e.g., number of
employees), the percentages allocated by the formula to each
applicable entity, and how often the formula inputs are updated (e.g.,
monthly, annually).
N/A. EPE has no affiliates.
4
4
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5) Electric
Transmission
Texas, LLC
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ẀVTSUÿbZVW ÿe&cUWYdfTaÿgh
%S[aẀVTSU
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NYS Department of State
Division of Corporations
Entity Information
The information contained in this database is current through August 16, 2019.
Selected Entity Name: AMERICAN ELECTRIC POWER COMPANY, INC.
Selected Entity Status Information
Current Entity Name: AMERICAN ELECTRIC POWER COMPANY, INC.
DOS ID #:
20479
Initial DOS Filing Date:
County:
NEW YORK
Jurisdiction:
NEW YORK
Entity Type:
DOMESTIC BUSINESS CORPORATION
Current Entity Status: ACTIVE
Selected Entity Address Information
DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)
AMERICAN ELECTRIC POWER COMPANY, INC.
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Chief Executive Officer
NICHOLAS K. AKINS
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Principal Executive Office
AMERICAN ELECTRIC POWER COMPANY, INC.
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Registered Agent
C T CORPORATION SYSTEM
28 LIBERTY ST.
NEW YORK, NEW YORK, 10005

https://appext20.dos.ny.gov/corp_public/CORPSEARCH.ENTITY_INFORMATION?p_token=788A6BA31807E47B40047368FD4D832EB85A796B40F…
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91-1 Entity
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Home

Business Services

Search Databases

Online Filing

Elections

Notaries

Nonprofits

Youth

FEATURED RESOURCES

Home » Search Databases » Business Entities » Results » Summary

Business Entity Summary

print

QUICK LINKS

ONLINE SERVICES

SEARCH

UCC Online Demo
Summary

Address

Agent

Filings

Names

Officers

Stock

Search Again

Find Your Precinct/Polling Place
Am I Registered to Vote in
Iowa?

Print Certificate of Existence

Register to Vote
Request an Absentee Ballot

Searched: berkshire hathaway energy

Track Your Absentee Ballot

Business No.

Legal Name

Status

219908

BERKSHIRE HATHAWAY ENERGY COMPANY

Active

Type

State of Inc.

Modified

Legal

IA

No

Expiration Date

Effective Date

Filing Date

PERPETUAL

8/10/1998

8/10/1998

Business Resources

Chapter

CODE 490 DOMESTIC PROFIT

Names (Viewing 3 of 3)
Type

Status

Modified

Name

Legal

Active

No

BERKSHIRE HATHAWAY ENERGY COMPANY

Legal

Inactive

No

MAVERICK REINCORPORATION SUB, INC.

Legal

Inactive

No

MIDAMERICAN ENERGY HOLDINGS COMPANY

Registered Agent or Reserving Party
Full Name

C T CORPORATION SYSTEM
Address

Address 2

400 E COURT AVE
City, State, Zip

DES MOINES, IA, 50309

Home Office
Full Name
Address

Address 2

666 GRAND AVE #500
City, State, Zip

DES MOINES, IA, 503092580
↑ Back to Top

https://sos.iowa.gov/search/business/summary.aspx?q=GEYrd7eD3WSfCG0Fn7y3sPGxEe2FNxq-nSanIwY_RggK9jeaq9Q6bXA5wuBRB5YjXljEl7E7…
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6) Entergy Texas, Inc.
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(https://www.sos.la.gov/Pages/default.aspx)

Search for Louisiana Business Filings

Name
ENTERGY CORPORATION

Subscribe to Electronic Notification

Print Detailed Record

Type
Business Corporation (Non-Louisiana)

City
WILMINGTON

Status
Active

Previous Names

ENTERGY-GSU HOLDINGS, INC. (Changed: 7/28/1994)
Business:
ENTERGY CORPORATION
Charter Number:
34451598F
Registration Date:
1/1/1994
Domicile Address
1209 ORANGE STREET
WILMINGTON, DE 19801
Mailing Address
C/O LEAH DAWSEY
639 LOYOLA AVENUE, 26TH FLOOR
NEW ORLEANS, LA 70113
Principal Business Office
639 LOYOLA AVENUE
NEW ORLEANS, LA 70113
Registered Office in Louisiana
639 LOYOLA AVENUE, 26TH FLOOR
NEW ORLEANS, LA 70113
Principal Business Establishment in Louisiana
639 LOYOLA AVENUE
NEW ORLEANS, LA 70113
Status
Status:
Active
Annual Report Status: In Good Standing
Qualified:
1/1/1994
Last Report Filed:
12/12/2018
Type:
Business Corporation (Non-Louisiana)

GET HELP

Buy Certificates and Certified Copies

Registered Agent(s)
Agent:
MARCUS V. BROWN
Address 1:
639 LOYOLA AVENUE, 26TH FLOOR
City, State, Zip: NEW ORLEANS, LA 70113
Appointment
Date:

8/8/2006

Officer(s)
https://coraweb.sos.la.gov/commercialsearch/CommercialSearchDetails.aspx?CharterID=418945_6800D9A5D4

Additional Officers: No

1/4
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7) Lone Star
Transmission, LLC

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 154 of 187

PROJECT NO. 36867
ANNUAL REPORT OF AFFILIATE ACTIVITIES
YEAR ENDED DECEMBER 31, 2018

REQUIRED BY PUBLIC UTILITY COMMISSION OF TEXAS
SUBSTANTIVE RULE 25.84

LONE STAR TRANSMISSION, LLC
5920 W. William Cannon Dr., Building 2, Austin, TX 78749
(512) 236-3130

1
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3

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 156 of 187

I.

Organization Chart

Below is a simplified organization chart depicting Lone Star Transmission, LLC (“Lone
Star”) and key affiliates within the NextEra Energy, Inc. (“NextEra Energy,” or “NEE”) family
of companies. Attached is a full organization chart for the parent company, NextEra Energy, and
all affiliate companies reflecting the name of each affiliate company, the ownership structure,
and the percentage of ownership of each affiliate company.

3
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Detail by Filed
Entity Name
Case 1:19-cv-00626-LY Document 91-1
08/23/19 Page 157 of 187
D..

Florida Department of State

C

�

Department of State / Division of Corporations / Search Records / Detail By Document Number /

Detail by Entity Name
Florida Profit Corporation
NEXTERA ENERGY, INC.
Filing Information

Document Number

M04961

FEI/EIN Number

59-2449419

Date Filed

09/10/1984

State

FL

Status

ACTIVE

Last Event

RESTATED ARTICLES

Event Date Filed

05/22/2015

Event Effective Date

NONE

Principal Address

700 UNIVERSE BLVD
JUNO BEACH, FL 33408
Changed: 02/17/2009
Mailing Address

700 UNIVERSE BLVD
JUNO BEACH, FL 33408
Changed: 02/17/2009
Registered Agent Name & Address

LEE, DAVID M
700 UNIVERSE BLVD
JUNO BEACH, FL 33408
Name Changed: 10/20/2016
Address Changed: 10/20/2016
Officer/Director Detail

Name & Address
Title Chairman, President & CEO
ROBO, JAMES L
700 UNIVERSE BLVD
JUNO BEACH, FL 33408
search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail?inquirytype=EntityName&directionType=Initial&searchNameOrder=NEXTERAENER…
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8) Oncor Electric
Delivery Company
LLC

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 159 of 187

Project No. 36867

ANNUAL REPORT OF AFFILIATE ACTIVITIES
FOR ELECTRIC UTILITIES

(Required by P.U.C. SUBST. R. 25.84, relating to
Annual Reporting of Affiliate Transactions for Electric Utilities)

ONCOR ELECTRIC DELIVERY COMPANY LLC

1616 Woodall Rodgers Freeway
Dallas, TX 75202-1234

FOR THE YEAR ENDED DECEMBER 31, 2018

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 160 of 187

ONCOR ORGANIZATIONAL
STRUCTURE
As of December 31, 2018

Sempra Energy
[CA Corp.]

Sempra Texas
Bidco, LLC
[DE]

Sempra Texas
Holdco, LLC
[DE]

Sempra Texas Holdings Corp.
[TX]
f.k.a‘ Energy Future Holdings Corp

Sempra Texas Intermediate Holding
Company LLC
Texas Transmission
Investment LLC

[DE]

[DE]

f.k.a. Energy Future Intermediate
Holding Company LLC

(Outside Investors)
--19 75%

Ring-fenced

Oncor Electric Delivery Holdings
Company LLC
[DE]

80 25%

0%
GP

Oncor Electric Delivery
Company LLC

Oncor License Holdings
Company LLC

Oncor Communications
Holdings Company LLC

[DE]

[TX]

[DE]

1912 Merger Sub
LLC

1912 HoldCo
LLC
[DE]

[DE]
100%

99%

1% GP

Oncor
Management
Investment LLC
[DE]

Oncor Electric
Delivery
Administration Corp
[TX]

** see note below)
Oncor T&D
Partners, LP

1912 Holding
Partnership, LP

[DE]

[DE]

* Oncor Electric Delivery Company LLC owns 32% of 926 Pulliam Street, LLC [TX]
** Oncor holds 100% of the Class A membership interests in Oncor Management Investment LLC (Investment LLC) Certain current and former
management employees and independent directors of Oncor beneficially own Class B membership interests in Investment LLC

3
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ATTF:S1 A TR-) 14 TATEME N 1

Pursuant to P.U.C. Subst. R. 25.71(d), l attest that the information provided in this
Annual Report of Affiliate Activities for Electric Utilities has been reviewed internally for
accuracy and l have the authority to make this report on behalf of Oncor Electric
Delivery Company, LLC.

-s-TE

Michael G. Grable

•e"f

Date
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9) Sharyland Utilities,
L.L.C.
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PUC DOCKET NO. 48929
JOINT REPORT AND APPLICATION
OF ONCOR ELECTRIC DELIVERY
COMPANY LLC, SHARYLAND
DISTRIBUTION & TRANSMISSION
SERVICES, L.L.C., SHARYLAND
UTILITIES, L.P., AND SEMPRA
ENERGY FOR REGULATORY
APPROVALS UNDER PURA §§ 14.101,
37.154, 39.262, AND 39.915

,

20191Vily
-9

PH

c ti7:1

2: 29

PUBLIC UTILITY COMMISSION;'d
OF TEXAS

ORDER
This Order addresses the joint report and application of Oncor Electric Delivery Company
LLC, Sharyland Distribution & Transmission Services, L.L.C. (SDTS), Sharyland Utilities, L.P.,
and Sempra Energy (collectively, the joint applicants) for Commission approval of a series of
mutually dependent transactions. The transactions will result in Oncor owning a significant
portion of SDTS's assets in a wholly-owned subsidiary, which will be referred to in this Order as
the North Texas Utility. In addition, the transactions will convert Sharyland Utilities, L.P. into a
Delaware limited liability company, Sharyland Utilities, L.L.C., which will own transmission
assets solely in the South Texas region. In addition, Sempra Energy intends to acquire an indirect
50% ownership interest in the restructured Sharyland Utilities, L.L.C. The joint applicants have
also requested Commission approval of the necessary amendments to the certificates of
convenience and necessity (CCNs) of Sharyland Utilities, L.P. and SDTS to authorize the North
Texas Utility and Sharyland Utilities, L.L.C. to own, operate, and maintain their respective postexchange assets.
The joint applicants have stated that none of the agreements underlying the transactions
will become effective without closing of the others. The joint applicants and other parties to the
docket entered into an unopposed settlement agreement that resolves all issues among the parties.
The agreement contains numerous regulatory commitments by the joint applicants. For the reasons
discussed in this Order, the Commission finds that the proposed transactions, as modified by the
revised settlement agreement and this Order, are in the public interest under PURA §§ 14.101,
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Oncor, InfraREIT, InfraREIT Partners, 1912 Merger Sub LLC, and Oncor T&D Partners,
LP entered into the Oncor merger agreement dated October 18, 2018. Under the Oncor
merger agreement, Oncor will acquire InfraREIT and InfraREIT Partners, resulting in
Oncor owning and operating all of SDTS's post-transaction assets.

38.

Under the Oncor merger agreement, Oncor will acquire InfraREIT and InfraREIT Partners
through (a) a cash payment of $21.00 per share to InfraREIT's stockholders and per
partnership interest to InfraREIT Partners limited partners, totaling approximately $1.275
billion and (b) assumption or refinancing of the outstanding debt of InfraREIT's
subsidiaries Transmission and Distribution Company, L.L.C. and SDTS (approximately
$945 million as of September 30, 2018).

39.

Oncor intends to finance the cash purchase price with capital contributions from Sempra
Energy and Texas Transmission Investment LLC (TTI) under an equity-commitment letter
dated October 18, 2018, entered into by Oncor, Sempra Energy, and certain of TTI' s
indirect owners. Sempra Energy indirectly owns 80.25% of Oncor, and TTI owns the
remaining 19.75%. Sempra Energy and TTI will provide capital contributions in
proportion to their ownership interests.

40.

SU Investment Partners, L.P. (SUIP)—the current owner of 100% of the limited
partnership interest in Sharyland Utilities, L.P.—Sharyland Utilities, L.P., Sempra Energy,
and a Sempra Energy affiliate entered into the Sempra purchase agreement dated
October 18, 2018.

41.

Under the Sempra purchase agreement, Sharyland Utilities, L.P. will be converted into a
Delaware limited liability company, Sharyland Utilities, L.L.C.

42.

Under the Sempra purchase agreement, Sempra Energy will purchase (through its whollyowned subsidiary Sempra Texas Utilities Holdings I, LLC) a 50% limited partnership
interest in a newly formed Delaware limited partnership expected to be named Sharyland
Holdings, L.P. Sharyland Holdings will own a 100% interest in Sharyland Utilities, L.L.C.,
the successor to Sharyland Utilities, L.P.

43.

Sempra Energy will pay SUIP approximately $98 million for the 50% indirect limited
partnership interest in Sharyland Holdings. To fund Sempra Energy's acquisition of the
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50% interest in Sharyland Holdings and its capital contribution to Oncor for Oncor's
acquisition of InfraREIT, Sempra Energy plans to use the proceeds it has already received
or will receive from selling approximately 980 megawatts (MW) of its operating United
States solar portfolio and development projects, its 724 MW United States wind portfolio,
and its non-utility, natural-gas storage assets.
44.

The asset exchange agreement, Oncor merger agreement, and Sempra purchase agreement
are mutually dependent on each other, and none will become effective without the closing
of the others.

45.

The joint applicants also requested approval of the related GS-CV transactions in which
two corporate entities that will no longer be needed (GV Project Entity, L.L.C. and CV
Project Entity, L.L.C.) will be merged into the North Texas Utility and Sharyland
Utilities, L.L.C., respectively.

CCNs
46.

The signatories agreed to the amendments of the CCNs of SDTS, Sharyland Utilities, L.P.,
and Oncor under PURA § 37.154 to authorize the North Texas Utility and Sharyland
Utilities, L.L.C. to own, operate, and maintain their respective assets after the proposed
transactions close.
a.

Under the agreement, all CCN rights associated with assets that will be owned by
Sharyland Utilities, L.L.C. after closing of the proposed transactions are transferred
to CCN 30192, which will remain with Sharyland Utilities, L.L.C. after the closing
of the proposed transactions;

b.

Under the agreement, all CCN rights associated with west Texas assets are
transferred to the three CCNs that originated with Cap Rock assets (CCNs 30026,
30114, and 30191) in Dawson, Borden, Andrews, Martin, Howard, Mitchell, Ector,
Midland, Glascock, Upton, and Reagan counties, and these CCNs will be held by
the North Texas Utility after the closing of the proposed transactions; and

c.

Under the agreement, all CCN rights associated with the remaining assets that are
part of the proposed transactions are transferred to CCN 30198, which will be held
by the North Texas Utility after the closing of the proposed transactions. Those
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The Commission denies all other motions and any other requests for general or specific
relief, if not expressly granted.

nt

Signed at Austin, Texas the 9 — day of May 2019.

PUBLIC UTILITY COMMISSION OF TEXAS

DEANN T. WALKER, CHAIRMAN

/)&

(...-----

ARTHUR C. D'ANDREA, COMMISSIONER

efLAA--t loor,-.:
SHELLY BOTKIN, COMMISSIONER
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INQUIRY
- VIEW ENTITY
Case 1:19-cv-00626-LY BUSINESS
Document
91-1 Filed
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TEXAS SECRETARY of STATE
JOSE A. ESPARZA
BUSINESS ORGANIZATIONS INQUIRY - VIEW ENTITY
Filing Number:
Original Date of Filing:
Formation Date:
Tax ID:
Duration:

12903710
December 27, 1999
N/A
32036179441
Perpetual

Name:
Address:

SU INVESTMENT PARTNERS, L.P.
1900 NORTH AKARD STREET
DALLAS, TX 75201-2300 USA

REGISTERED AGENT

FILING HISTORY

Name
CAPITOL CORPORATE SERVICES, INC.

Order

Entity Type:
Domestic Limited Partnership (LP)
Entity Status: In existence
FEIN:

NAMES

MANAGEMENT
Address
206 E 9TH ST., Suite 1300
Austin, TX 78701 USA

ASSUMED NAMES

ASSOCIATED
ENTITIES
Inactive Date

Return to Search

Instructions:
To place an order for additional information about a filing press the 'Order' button.

https://direct.sos.state.tx.us/corp_inquiry/corp_inquiry-entity.asp?:Sfiling_number=12903710&:Nsession_id=49857613&:Ndocument_number=9076158… 1/1
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cdef̀ghìhjk̀fd
ÿ
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NYS Department of State
Division of Corporations
Entity Information
The information contained in this database is current through August 16, 2019.
Selected Entity Name: AMERICAN ELECTRIC POWER COMPANY, INC.
Selected Entity Status Information
Current Entity Name: AMERICAN ELECTRIC POWER COMPANY, INC.
DOS ID #:
20479
Initial DOS Filing Date:
County:
NEW YORK
Jurisdiction:
NEW YORK
Entity Type:
DOMESTIC BUSINESS CORPORATION
Current Entity Status: ACTIVE
Selected Entity Address Information
DOS Process (Address to which DOS will mail process if accepted on behalf of the entity)
AMERICAN ELECTRIC POWER COMPANY, INC.
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Chief Executive Officer
NICHOLAS K. AKINS
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Principal Executive Office
AMERICAN ELECTRIC POWER COMPANY, INC.
1 RIVERSIDE PLAZA
COLUMBUS, OHIO, 43215
Registered Agent
C T CORPORATION SYSTEM
28 LIBERTY ST.
NEW YORK, NEW YORK, 10005

https://appext20.dos.ny.gov/corp_public/CORPSEARCH.ENTITY_INFORMATION?p_token=788A6BA31807E47B40047368FD4D832EB85A796B40F…
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Public Service
Company
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PROJECT NO. 36867

ANNUAL REPORT OF AFFILIATE ACTIVITIES
(Includes Texas Jurisdictional Only Affiliate Transactions)

FOR
SOUTHWESTERN PUBLIC SERVICE COMPANY

PURSUANT TO PUCT TEXAS ADMINISTRATIVE CODE 16 TAC §25.84

FOR THE YEAR ENDED DECEMBER 31, 2018

Contact Person:

Amber Chidester
Regulatory Administrator
Xcel Energy Services
806-378-2421
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Xcel Energy°
100%
Northern States
Power Company
(Minnesota)
(MN 2000)

100%
United Power
and Land
Company
(MN 1924)

329%
Private Fuel
Storage L.LC.
(DE 1995)

100%
NSP Nuclear
Corporation
(MN 1999)

100%
Blazing Star
Wind Farm 2,
LLC (DE 2016)

100%
Northern States
Power Company
(Wisconsin)
(WI 1901)

100%
Xcel Energy
Foundation
(MN 2001)

88.02%
Chippewa and
Flambeau
Improvement
Company
(WI 1909)

100%
Clearwater
Investments,
Inc.
(WI 1991)
See Clearwater
Chart

100%
NSP Lands, Inc
(WI 1992)

Xcel Energy inc. Legal Structure Chart
Last update: September 30, 201 8
Effective as of: March 31, 2019

100%
Southwestern
Publ)c Service
Corn pany
(NM 1921)

100%
Hale Petersburg
Wind, LLC
(DE 2017)

Xcel Energy Inc.
(MN - 1909)

100%
Public Service
Company of
Colorado
(CO 1924)

100%
WestGas
InterState, Inc.
(CO 1990)

100%
Xcel Energy
International
Inc.
(DE 1997)

100%
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Business Record Details »
Minnesota Business Name

Xcel Energy Inc.
Business Type
Business Corporation (Domestic)

MN Statute
302A

File Number
37-AA

Home Jurisdiction
Minnesota

Filing Date
06/17/1909

Status
Active / In Good Standing

Renewal Due Date
12/31/2019

Registered Of ce Address
2345 Rice Street, Suite 230
Roseville, MN 55113
USA

Number of Shares
1,007,000,000

Registered Agent(s)
Corporation Service Co

Chief Executive Of cer
Ben Fowke
414 Nicollet Mall
Minneapolis, MN 55401
USA

Principal Executive Of ce Address
414 Nicollet Mall
Minneapolis, MN 55401
USA

Comments
Copies in drawer

Filing History

Filing History
Select the item(s) you would like to order: Order Selected Copies
Filing Date

Filing

06/17/1909

Original Filing - Business Corporation (Domestic)

https://mblsportal.sos.state.mn.us/Business/SearchDetails?filingGuid=8c484113-a8d4-e011-a886-001ec94ffe7f

Effective Date
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12) Texas-New Mexico
Power Company
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Project No. 36867
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ANNUAL REPORT OF AFFILIATE ACTIVITIES
FOR ELECTRIC UTILITIES

TEXAS-NEW MEXICO POWER

577 NORTH GARDEN RIDGE BLVD.
LEWISVILLE, TEXAS 75067

FOR YEAR ENDED DECEMBER 31, 2018
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ATTESTATION
STATE OF TEXAS
COUNTY OF DENTON

I, Stacy R. Whitehurst, Vice President, Regulatory Affairs for Texas-New Mexico Power
Company (TNIVIP), hereby certify that the foregoing Annual Report of Affiliate Activities has been
prepared under my direction and that the information included therein is correct and accurate to the best
of my knowledge and information.

`V
ta,
p R. Whitehurst
Vtce President, Regulatory Affairs
TEXAS-NEW MEXICO POWER

0, 4)
SWORN TO AND SUBSCRIBED before me on the 1
day of May, 2019.

.........., ..

- -..Wfita:- DAN
-ANOTARY
.BROOKSPUBI
HUFFAKER
igik„.
Pri
il
IDS 131957°42AC
VI

„a)
."

State of Texas

LNap' Comm. Bt 04-024023

TARY P LIC in a
State of Texas
My commission expires:

67-

TNMP Annual Report of Affiliate Activities YE Decernber 31, 2018
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Attachment I.A.

PNM Resources, Inc. Organizational Chart

PNM RESOURCES, INC.
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Power Company
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NMRD Data
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(Last updated July 31, 2018)
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Division
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Filed
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HOME

Search Information
Home
Entity Details
Business ID#: 2070134

Status: Active

Entity Name: PNM RESOURCES, INC.

Standing: Good Standing

DBA Name: Not Applicable
Entity Type and State of Domicile
Entity Type:

Domestic Profit
Corporation

State of Incorporation: New Mexico

Statute Law Code: 53-11-1 to 53-18-12
Formation Dates
Reporting Information
Period of Existence and Purpose and Character of Affairs

Outstanding Items
Reports:
No Pending Reports.
Registered Agent:
No Records Found.
License:
No Records Found.

Contact Information
Mailing Address: CORPORATE SECRETARY, CORPORATE HEADQUARTERS, Albuquerque, NM 87158
Principal Place of Business in New
414 SILVER AVENUE SW, MAIL STOP 1275, Albuquerque, NM 87158
Mexico:
Secondary Principal Place of
Business in New Mexico:
Principal Office Outside of New
Not Applicable
Mexico:
Registered Office in State of
Incorporation:
https://portal.sos.state.nm.us/BFS/online/CorporationBusinessSearch/CorporationBusinessInformation
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13) Wind Energy
Transmission
Texas, LLC
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231'',111.1 3 1 1D1i 1: 2G
PUBLIC UTILITY COMMISSION OF

PROJECT NO. 36867

ANNUAL REPORT OF AFFILIATE ACTIVITIES
For
WIND ENERGY TRANSMISSION TEXAS, LLC
For
THE YEAR ENDED DECEMBER 31, 2018

Pursuant to Substantive Rule 25.84

June 1, 2019

Contact Person:

Matthew Van Arkel
Regulatory Manager
Wind Energy Transmission Texas, LLC
210 Barton Springs Road, Suite 400
Austin, TX 78704
Telephone: 512-279-7377
matt.vanarkel@windenergyoftexas.com

1
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Annual Report of Affiliate Activities for
For the Year Ended December 31, 2018

I.

Wind Energy Transmission Texas, LLC
June 1, 2019

ORGANIZATION CHART
A. See attached chart.

II.

ORGANIZATION OWNERSHIP AND SCOPE OF BUSINESS
A. Wind Energy Transmission Texas, LLC ("WETT") is a single-member Limited
Liability Corporation govemed by WETT Holdings LLC. The members of the
Board of Managers of WETT Holdings LLC as of the end of the reporting period
are listed below:
Board Members representing Public Sector Pension Investment Board ("PSP
Investments"):
1)

Simon Duranceau, Chief Financial Officer, ROADIS

2)

Paul Dufresne, P.E., Consultant to PSP Investments

3)

Gabriel Damiani, Director Infrastructure Investments, PSP Investments

Board Members representing Brookfield Asset Management, Inc. ("Brookfield"):
4)

Matthew Gross, Director of Finance, Brookfield Utilities Group

5)

Fred Day, Vice President, Legal, Brookfield Asset Management

6)

Paul Steckley, Director of Transmission Development, Brookfield Utilities
Group

B. No changes in successive ownership between WETT and its owner affiliates
occurred during the reporting period. However, affiliates in WETT's parent chain
of ownership acquired new competitive affiliates during 2018.

C. A description of the nature of the business activity of each affiliate with which
WETT does business follows below:
1.

Brookfield Power US Asset Management, LLC and Brookfield
Infrastructure Utilities Management are indirect subsidiaries of Brookfield.
Brookfield is a global alternative asset manager with a long history of

2
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owning and operating assets with a focus on property, renewable power,
and infrastructure. The company has approximately $350 billion of assets
under management and is co-listed on the New York and Toronto stock
exchanges under, the symbol BAM and BAM.A, respectively, and on the
NYSE Euronext under the symbol BAMA. Brookfield has over 100 years
of operating experience in the electric transmission business and currently
has over $2 billion of transmission assets in North America, including a
wholly-owned, regulated utility in Canada. Brookfield's transmission
portfolio today includes approximately 6,900 miles of transmission lines in
Northern Ontario, New York/Connecticut, Colombia and Chile.
Additionally, Brookfield is one of the largest independent owner-operators
of high quality, low cost, renewable, hydroelectric power facilities, and
wind power.
2.

ROADIS WETT Corp. (f/k/a Iccenlux Corp.) is a member in WETT
Holdings LLC, which is the parent company of WETT. ROADIS WETT
Corp. is also an indirect subsidiary of PSP Investments. PSP Investments is
one of Canada's largest pension investment managers, with $153 billion of
assets under management in 2018. PSP invests funds for the pension plans
of the Public Service, the Canadian Forces, the Royal Canadian Mounted
Police and the Reserve Force. Their skilled and dedicated team of over 800
professionals manages a diversified global portfolio including stocks, bonds
and other fixed-income securities, and investments in Private Equity, Real
Estate, Infrastructure and Natural Resources. PSP's main business office is
in Montreal and their head office is in Ottawa.

3.

Rattlesnake Wind II LLC ("Rattlesnake Wind") is a wind generator. It
became affiliated with WETT in late 2017 when one of WETT's ultimate
parent companies, Brookfield, acquired an indirect, non-controlling,
minority interest in one of Rattlesnake Wind's parent companies.

4.

South Plains Wind Energy LLC ("South Plains Wind") is a wind generator.
It became affiliated with WETT in 2018 when one of WETT's ultimate
parent companies, Brookfield, acquired an indirect, non-controlling,
minority interest in one of South Plains Wind's parent companies.

5.

Panhandle Wind Holdings 2 LLC ("Panhandle Wind 2") became affiliated
with WETT in 2018 when PSP Investments acquired a direct, minority
interest in Pan2 B2 LLC, which in turn invests in Texas renewable energy
assets.

6.

Pattern Energy Group Inc. ("PEGI") became affiliated with WETT in 2018
when PSP Investments acquired a direct, minority interest in PEGI, which is
a developer of wind and solar assets in North America. PEGI's Texas assets
include Gulf Wind, Logan's Gap Wind, Panhandle Wind 1, Panhandle
Wind 2, and Broadview Wind.

3

Case 1:19-cv-00626-LY Document 91-1 Filed 08/23/19 Page 187 of 187

CERTNICATION PURSUANT TO P.U.C. SUBSTANTIVE RULE 25.71(d)
Annual Report of Affiliate Activities for the Year Ended December 31, 2018

STATE OF TEXAS
COUNTY OF MAVIS

I, Deborah Sterzing, of Wind Energy Transmission Texas, LLC, certify that to the best of my
knowledge, information, and belief, the accompanying Annual Report of Affiliate Activities for
the Year Ended December 31, 2018 has been prepared under my direction from the original books,
papers, and records of Wind Energy Transmission Texas, LLC; that I have carefully examined the
same, and declare the same to be a correct statement of the business and affairs of Wind Energy
Transmission Texas, LLC for the period covered by the report.

Deborah Sterzíig
Vice President of Finance

Sworn and subscribed to before me this

%(

day of

2019.

BETTY BLAKE CHURCHILL
44*,„
-VE.Notary Public, State of Texas

44

22
l'tr;Comm. Expires 02-21-20

Notary Public
State of Texas
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Notitry iD 131459260

