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IN THE UNITED STATES DISTRICT COURT 

FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

TRANSOURCE PENNSYLVANIA, 

LLC, 

: 

: 

 

Plaintiff :  

 : No.  1:21-CV-1101 

v. :  

 : Judge Wilson 

GLADYS BROWN 

DUTRIEUILLE, DAVID W. 

SWEET, JOHN F. COLEMAN, 

RALPH V. YANORA and 

PENNSYLVANIA PUBLIC 

UTILITY COMMISSION,  

: 

: 

: 

: 

: 

: 

 

Electronically Filed Document 

 

Complaint Filed 06/22/21 

Defendants :  
 

DEFENDANTS’ BRIEF IN SUPPORT OF THEIR MOTION FOR 

JUDGMENT ON THE PLEADINGS 

  

Defendants, by and through counsel, hereby file this Brief in Support of their 

Motion for Judgment on the Pleadings pursuant to Local Rule 7.5.  Based upon the 

Pleadings in the matter, the Complaint, (Doc. 1), and the Answer and Affirmative 

Defenses, (Doc. 124), the Section 1983 claims asserted against PUC must be 

dismissed because the PUC is not a “person” for purposes of Section 1983, 42 U.S.C. 

§ 1983, all Defendants are entitled to quasi-judicial immunity, and the PUC is 

entitled to Eleventh Amendment immunity from suit.   
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I. STATEMENT OF RELEVANT FACTS & PROCEDURAL HISTORY 

Plaintiff filed its Complaint on June 22, 2021, against the PUC and the 

individual Commissioners of the PUC Dutrieuille, Sweet, Coleman, and Yanora in 

their official capacities only. (Doc. 1 at ¶9.)  Plaintiff asserts two claims against 

Defendants relating to the PUC Decision1—(1) a preemption claim under Count I, 

and (2) a dormant commerce clause claim under Count II—both pursuant to Section 

1983, 42 U.S.C. § 1983, and the Declaratory Judgments Act, 28 U.S.C. § 2201. (Id. 

¶¶12, 66-74 (Count I), 75-87 (Count II).) 

The pleadings closed on August 22, 2022 after Defendants filed their Answer 

and Affirmative Defenses. (Doc. 124.)  Currently, motions for summary judgment 

remain pending with no trial date scheduled. (See Docket generally.) 

A. The Underlying Administrative Litigation 

Attached to Plaintiff’s Complaint is the Recommended Decision of the 

Administrative Law Judge (ALJ Recommended Decision)2 and the Opinion and 

Order of the PUC3 (PUC Decision). (See Docs. 01-2, 01-3.) Before the ALJ issued 

the Recommended Decision, the parties to that litigation engaged in multi-year 

                                                 
1  (Doc. 01-2.) 
2  (Doc. 01-3.) 
3  (Doc. 01-2.) 
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vigorous litigation from February 8, 2017 until September 25, 2020.  (See gen. Doc. 

01-3 at ECF pgs.4 9-19.)   

Over that approximate three-year process, the ALJ consolidated multiple 

cases with different docket numbers, adopted a litigation schedule and discovery 

rules for the matter, issued several pre-hearing orders, admitted evidence, modified 

the case’s procedural schedule, and granted intervenor status to numerous parties. 

(Id. at 11.)  The ALJ also held public input hearings and site views, received oral 

testimony via direct, cross, rebuttal, and sur-rebuttal testimonies, struck certain 

testimony from the records, and admitted various types of evidence into the record. 

(Id.at 11-17.) 

The ALJ also certified questions to the PUC for interlocutory review—which 

the PUC answered those questions and remanded the matter back to the ALJ for 

further handling. (Id. at 16.)  Upon motion, the ALJ also postponed evidentiary 

hearings so that the parties to the matter could engage in settlement discussions. (Id.)   

After the record closed on September 25, 2020, the ALJ issued a 

Recommended Decision setting forth findings of fact and conclusions of law. (See 

id. at 19-137.)  The ALJ issued an Order wherein she made her recommendation to 

the PUC that it deny Transource’s application. (Id. at 137-141.) 

                                                 
4  For the convenience of the reader, when citing to Documents 01-2 and 01-3, 

Defendants cite to the ECF page number appearing in the documents’ headings. 

Case 1:21-cv-01101-JPW   Document 174   Filed 08/28/23   Page 3 of 15



 4 

Transource thereafter filed its Exceptions to the Recommended Decision. 

(Doc. 1 at ¶49; see also Doc. 01-2 at 5.)  The Office of Consumer Advocate, the 

Franklin County Commissioners, and Stop Transource Franklin County filed replies 

to Transource’s exceptions. (Doc. 01-2 at 5.) After considering the exceptions, reply 

to the exceptions, and the ALJ Recommended Decision, the PUC granted in part and 

denied in part Transource’s exceptions, and adopted the ALJ Recommended 

Decision as modified by its Order. (Id. at 6.) 

II. ISSUES PRESENTED 

A. Whether the Section 1983 claims asserted against the PUC must be 

dismissed from the above-captioned action because the PUC is not a 

“person” under Section 1983? 

B. Whether Defendants are entitled to quasi-judicial immunity in their 

official capacity as the PUC and PUC Commissioners, respectively, 

because their actions are functionally comparable to that of a judge? 

C. Whether the PUC is entitled to Eleventh Amendment immunity 

because it is a Commonwealth of Pennsylvania government agency that 

has not consented to suit or waived its sovereign immunity? 

Suggested Answer to All:  Yes. 

III. ARGUMENT 

STANDARD OF REVIEW 

A party may move for judgment on the pleadings “[a]fter the pleadings are 

closed—but early enough not to delay trial.”  Fed. R. Civ. P. 12(c).  “The standard 

of review for a motion for judgment on the pleadings is identical to that of the motion 

to dismiss under Federal Rule 12(b)(6).”  Brautigam v. Fraley, 684 F. Supp.2d 589, 
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591 (M.D. Pa. 2010).  “The only notable difference between these two standards is 

that the court, for a motion on the pleadings, reviews not only the complaint but also 

the answer and written instruments attached to the pleadings.”  Id.  The motion will 

be granted if the plaintiff has not articulated enough facts “to raise a right to relief 

above the speculative level.”  Id. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 

555 (2007)).   

Here, the Section 1983 claims asserted against the PUC must be dismissed 

because it is not a “person” for purposes of that statute. Additionally, all Defendants 

are entitled to quasi-judicial immunity because their actions are functionally 

comparable to that of a judge, and the PUC is entitled to Eleventh Amendment 

immunity from suit. 

A. The PUC Is Not A Person For Section 1983 Purposes. 

Generally, in order to bring a claim under 42 U.S.C. § 1983, a claimant must 

establish that (1) the conduct complained of deprived him of rights, privileges, and 

immunities secured by the Constitution or laws of the United States; and (2) the 

conduct was committed by a person acting under color of state law.  See Kost v. 

Kozakiewicz, 1 F.3d 176, 184 (3d Cir. 1993).   

It is well-established, however, that states cannot be held liable under Section 

1983 because they are not deemed to be “persons” under this statute.  Blanciak v. 

Allegheny Ludlum Corp., 77 F.3d 690, 697 (3d Cir. 1996).  As a natural extension 
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of that well-established principle, courts have repeatedly held that Commonwealth 

agencies are equally not “persons” under Section 1983, and, as such, cannot be sued 

under this statute.  Will v. Michigan Department of State Police, 491 U.S. 58, 64 

(1989) (“[A] State [and its agencies are] not a person within the meaning of § 

1983.”); see also Foye v. Wexford Health Sources, Inc., 675 F. App’x 210, 215 (3d 

Cir. 2017) (Department of Corrections and prisons are not “persons” for purposes of 

§ 1983); see also Surine v. Edgcomb, 479 F. App’x 405, 408 (3d Cir. 2012) (State 

Police Emergency Response Team (SERT) was not a “person” for purposes of § 

1983).  

Here, as described in the Complaint, the PUC is a “Commonwealth of 

Pennsylvania government agency[.]” (Doc. 1 at ¶9).  The PUC’s enabling statute, 

the Public Utility Code, 66 Pa.C.S. § 101 et seq., expressly defines the PUC as an 

independent administrative commission.  66 Pa.C.S. § 301(a).  In 2012, the 

Pennsylvania Supreme Court recognized the PUC as an independent agency based 

upon the reading of the Public Utility Code and the Judicial Code.  In Mercury 

Trucking Inc. v. Pa. Pub. Util. Comm’n, 55 A.3d 1056 (Pa. 2012) (Mercury Trucking 

Inc.), the Supreme Court opined: 

The Public Utility Commission is a Commonwealth agency for 

the purposes of jurisdiction.  Thus, according to the Public Utility 

Code, the Commission was established and continues as “an 

independent administrative commission.”  66 Pa. C.S. § 301(a).  

An independent administrative commission is a Commonwealth 

agency for the purposes of the Judicial Code, which governs the 
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jurisdiction of the Commonwealth Court. 42 Pa. C.S. § 102 

(“Commonwealth agency,” “Independent agency”); accord 42 

Pa.C.S. § 763(a). 

 

Mercury Trucking Inc., 55 A.3d 1068 n. 4 (emphasis added).  Moreover, as recently 

as 2021, the Commonwealth Court expressly recognized this authority and 

unequivocally acknowledged the PUC as a Commonwealth agency.  Pa. Pub. Util. 

Comm’n v. Delaware Valley Reg’l Econ. Dev. Fund, 255 A.3d 602 (Pa. 

Cmwlth. 2021). 

As an arm of the Pennsylvania state government, the PUC is not a “person” 

as defined by Section 1983, and, for that reason, cannot be held liable under this 

statute. All Section 1983 claims asserted against the PUC must, therefore, be 

dismissed with prejudice. 

B. The PUC, When Sitting As An Adjudicative Body, & The 

Commissioners, When Presiding Over Adjudicative Proceedings 

In Their Official Capacities, Are Entitled To Quasi-Judicial 

Immunity. 

“[Q]uasi-judicial immunity is absolute . . . .” Dotzel v. Ashbridge, 438 F.3d 

320, 325 n.1 (3d Cir. 2006) (citing Hamilton v. Leavy, 322 F.3d 776, 785 (3d Cir. 

2003)). “Quasi-judicial immunity attaches to public officials whose roles are 

functionally comparable to that of a judge.” Keystone Redevelopment partners, LLC 

v. Decker, 631 F.3d 89, 95 (3d Cir. 2011) (citations omitted).  “Regardless of [a 

person’s] job title, if a state official must walk, talk, and act like a judge as part of 

[their] job, then [they are] as absolutely immune from lawsuits arising out of that 

Case 1:21-cv-01101-JPW   Document 174   Filed 08/28/23   Page 7 of 15



 8 

walking, talking, and acting as are judges who enjoy the title and other formal indicia 

of office.” Dotzel, 438 F.3d at 325 (citing Omnipoint Corp. v. Zoning Hr’g Bd., 181 

F.3d 403, 409 (3d Cir. 1999) (zoning hearing board entitled to quasi-judicial 

immunity for denial of permit). 

Generally, judicial immunity for agency decisions is “necessary to ensure that 

agency adjudicatory decisions will be rendered independently, free from external 

pressures, harassment or intimidation.”  Petition of Dwyer, 406 A.2d 1355, 1359 (Pa. 

1979). 

The PUC has the statutory authority to conduct adjudications or hearings. See 

66 Pa. C.S. § 331(a).  In so doing, officers or commissioners overseeing such 

adjudications or hearings have authority to:  

(1) Administer oaths and affirmations; 

(2) Issue subpoenas authorized by law; 

(3) Rule upon offers of proof and receive relevant 

evidence, take or cause depositions to be taken 

whenever the ends of justice would be served 

thereby; 

(4) Regulate the course of the hearing; 

(5) Require persons requesting to make a statement at a 

public input hearing to state their name, occupation 

and place of employment for the record; 

(6) Hold conferences for settlement and simplification 

of the issues by consent of the parties; 

(7) Dispose of procedural requests or similar matters; 

(8) Make decisions or recommend decisions in 

conformity within this part; and 

(9) Take any other action authorized by commission 

rule. 
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See id. § 331(d). 

Additionally, the PUC, and its Commissioners, may admit evidence, adopt 

procedures for the submission of evidence, establish procedures for briefing and oral 

argument, may take official notice of material facts, determine whether written 

presentations are sufficient, determine whether oral argument is necessary. Id. 

§ 332(b), (c), (d), (e). 

Moreover, the presiding officer has the authority to conduct prehearing 

procedures including prehearing conferences, impose schedules on parties for 

purposes of discovery, issue protective orders, and to issue subpoenas. Id. § 333(a), 

(f), (g), (h), (i), (j).  An officer who presides over a matter and receives evidence is 

the officer to provide the recommended decision or decision, unless where they 

become unavailable. Id. §334.  An officer is prohibited from communicating ex parte 

with parties. Id. A record, complete with findings and conclusions, are prepared and 

issued. Id. §335. 

The PUC Commissioners, whose roles are “functionally comparable to that of 

a judge[,]” are entitled to quasi-judicial immunity. See Hatchigian v. PECO/Exelon, 

2023 WL 4494161, at *6 (E.D. Pa. July 12, 2023). 

In this matter, both the PUC and the PUC Commissioners are entitled to quasi-

judicial immunity.  Based upon the pleadings, there is no question that the PUC and 

the Individual Defendants, in their official capacity, are sued for adjudicatory actions 
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taken to hear and resolve a matter in a quasi-judicial proceeding where the parties 

presented evidence and testimony, cross-examined witnesses, gave oral and written 

argument before them over three long and arduous years of litigation. (Doc. 1 at 

¶¶45-49; see also Docs. 01-2 (PUC Decision), 01-3 (ALJ Recommended Decision).)  

In the setting in which it is sued in this case, the PUC is, in essence, sitting as 

a court, and the PUC Commissioners are sitting as adjudicators—similar to judges. 

They heard and received testimony and evidence, presided over the scheduling and 

decorum of hearings and litigation, received and admitted various forms of evidence, 

heard oral argument and issued written findings of fact and conclusions of law. The 

final PUC Decision addressed Transource’s exceptions and the reply to those 

exceptions. Such roles are functionally comparable to those roles of a sitting judge. 

See Hatchigian, 2023 WL 4494161, at *6. 

Moreover, Plaintiff has an avenue to appeal the PUC’s decision to the 

Commonwealth Court, which analysis “whether substantial evidence supports the 

necessary findings of fact, whether PUC erred as a matter of law, and whether 

constitutional rights were violated.” Retail Energy Supply Ass’n v. Pennsylvania 

Pub. Util. Comm’n, 185 A.3d 1206, 1220 (Pa. Cmwlth. 2018). Plaintiff’s attempt to 

insert this court into that appeal process should be rejected.As such, Defendants are 

entitled to quasi-judicial immunity on all claims asserted against them because their 
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actions were functionally comparable to that of a judge; as such, all claims asserted 

against them are barred as a matter of law. 

C. Defendants Are Entitled To Eleventh Amendment Immunity. 

Pursuant to the Eleventh Amendment, states are immune from suit in federal 

court unless (1) a state consents to suit, College Savings Bank v. Florida Prepaid 

Postsecondary Educ. Expense Bd., 527 U.S. 666, 670 (1999), or (2) congress 

expressly intends to abrogate a state’s Eleventh Amendment immunity when it acts 

pursuant to its constitutional authority. Geness v. Admin. Off. of Pa. Cts., 974 F.3d 

263, 269–70 (3d Cir. 2020).   

The Commonwealth has not waived its Eleventh Amendment immunity. 

42 Pa. C.S. § 8521(b); Downey v. Pa. Dep’t of Corr., 968 F.3d 299, 310 (3d Cir. 

2020).  State agencies are also entitled to immunity from suit in federal court. Wattie-

Bey v. Attorney General’s Office, 424 F. App’x 95, 97 (3d Cir. 2011). 

Moreover, Congress did not intend to make States liable under Section 1983.  

Quern v. Jordan, 440 U.S. 332, 345 (1979).  Section 1983 suits brought against a 

sovereign State are barred by the Eleventh Amendment.  Id.; Will v. Michigan Dep’t 

of State Police, 491 U.S. 58, 66 (1989). Ex parte Young5 “has no application in suits 

against the States and their agencies, which are barred regardless of the relief 

sought.” Puerto Rico Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 

                                                 
5  Ex parte Young, 209 U.S. 123 (1908). 
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139, 146 (1993).  Moreover, as described above, the Commonwealth Court recently 

and expressly recognized and unequivocally acknowledged the PUC as a 

Commonwealth agency.  Pa. Pub. Util. Comm’n, 255 A.3d at 607. 

Here, Plaintiff files suit pursuant to Section 1983 and the Declaratory 

Judgments Act. (Doc. 1 at ¶¶66-87.)  In so doing, Plaintiff asserts these claims 

against “. . . the Pennsylvania Public Utility Commission, the Commonwealth of 

Pennsylvania government agency with jurisdiction over electric transmission line 

siting and construction certificate applications[,]” within their official capacities 

only. (Doc. 1 at ¶9.)  Defendants preserved Eleventh Amendment sovereign 

immunity within their Answer and Affirmative Defenses. (Doc. 124 at 17.) 

As the PUC, a Commonwealth agency, has not waived its immunity from suit 

under the Eleventh Amendment, and as Ex parte Young does not apply to suits 

against state agencies, all claims asserted against the PUC are barred as a matter of 

law by the Eleventh Amendment. Downey, 968 F.3d at 310; Wattie-Bey, F. App’x 

at 97; Addlespurger v. Corbett, 461 F. App’x 82, 86 (3d Cir. 2012).    

Moreover, to the extent that Plaintiff seeks retroactive declaratory relief 

against Individual Defendants, as they are state officials sued in their official 

capacities only, Ex parte Young would not apply and they would be entitled to 

Eleventh Amendment immunity. See Ex parte Young; see also Puerto Rico Aqueduct 

& Sewer Auth., 506 U.S. at 146; see also Kentucky v. Graham, 473 U.S. 159, 169 
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(1985) (Eleventh Amendment immunity bars actions filed against state officers in 

their official capacity seeking retroactive relief). 

IV. CONCLUSION 

Defendants respectfully request that this Court grant their Motion. 

 

 

       Respectfully submitted, 

       MICHELLE A. HENRY 

       Attorney General 

 

      By: s/ Mary Katherine Yarish 

  MARY KATHERINE YARISH 

Office of Attorney General  Deputy Attorney General 

15th Floor, Strawberry Square  Attorney ID 328843 

Harrisburg, PA 17120   

Phone: (717) 783-6315  KAREN M. ROMANO 

  Chief Deputy Attorney General 

myarish@attorneygeneral.gov    Civil Litigation Section 

   

Date:  August 28, 2023  Counsel for Defendants  
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IN THE UNITED STATES DISTRICT COURT 
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: 
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v. :  

 : Judge Wilson 

GLADYS BROWN 

DUTRIEUILLE, DAVID W. 

SWEET, JOHN F. COLEMAN, 

RALPH V. YANORA and 

PENNSYLVANIA PUBLIC 

UTILITY COMMISSION,  

: 

: 

: 

: 

: 

: 

 

Electronically Filed Document 

 

Complaint Filed 06/22/21 

Defendants :  
 

CERTIFICATE OF CONCURRENCE 

I, Mary Katherine Yarish, Deputy Attorney General for the Commonwealth 

of Pennsylvania, Office of Attorney General, hereby certify that counsel for Plaintiff 

was contacted regarding their concurrence position on this Motion.  Counsel did not 

concur in the relief requested. 

CERTIFICATE OF SERVICE 

I further certify that on August 28, 2023, I caused to be served a true and 

correct copy of the foregoing document titled Defendants’ Brief in Support of their 

Motion for Judgment on the Pleadings to the following: 
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VIA ELECTRONIC FILING   

Allison N. Douglis, Esquire 

Jenner & Block LLP 

919 Third Avenue, 39th Floor 

New York, NY  10022 

adouglis@jenner.com  

Counsel for Plaintiff 

 Erin R. Kawa, Esquire 

James J. Jutz, Esquire 

Lindsay Berkstresser, Esquire 

Post & Schell, PC 

17 North Second Street, 12th 

Floor 

Harrisburg, PA  17101 

ekawa@postschell.com  

jkutz@postschell.com  

lberkstresser@postschell.com  

Counsel for Plaintiff 

   

Matthew Price, Esquire 

Jenner & Block LLP 

1099 New York Avenue, NW 

Suite 900 

Washington, DC  20001-4412 

mprice@jenner.com    

Counsel for Plaintiff 

  

 

        s/ Mary Katherine Yarish       

      MARY KATHERINE YARISH 

      Deputy Attorney General 
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2023 WL 4494161
Only the Westlaw citation is currently available.
United States District Court, E.D. Pennsylvania.

David HATCHIGIAN, et al., Plaintiff,

v.

PECO/EXELON, et al., Defendants.

CIVIL ACTION NO. 22-cv-02170

Signed July 12, 2023

Attorneys and Law Firms

David Hatchigian, Havertown, PA, Pro Se.

Joan Randazzo, Pro Se.

Bridjette Cannady, Pro Se.

Mario Rullo, Pro Se.

Jaclyn Mahoney, Pro Se.

Joseph J. Branconi, Pro Se.

Michele D. Mahoney, Pro Se.

Tyrone Zachary, Pro Se.

Letica S. Marks, Pro Se.

John Gardener, Pro Se.

Timmy Smith, Pro Se.

Larry Velente, Pro Se.

Chris Grogan, Pro Se.

Gabriel R. Saffioti, Pro Se.

Robert H. Levy, Pro Se.

Carolyn Boxmeyer, Pro Se.

John J. Flannery, Pro Se.

Oliver Young, Pro Se.

John Does 1-20, Individually and All Those Similarly
Situated, Pro Se.

Lynn R. Zack, Exelon Business Services Company,
Philadelphia, PA, for Defendants Exelon Corporation, Peco.

Heather C. Winett, Law Office of Heather C. Winett,
Philadelphia, PA, for Defendant Municipal Inspection
Corporation.

Melissa Medina, PA Office of Attorney General,
Philadelphia, PA, Stephen R. Kovatis, Governor's Office
of General Counsel, Harrisburg, PA, for Defendants
Pennsylvania Public Utility Commission (PAPUC), Gladys
Brown Dutrieuille, John F. Coleman, Ralph V. Yanora.

MEMORANDUM

KENNEY, District Judge

I. INTRODUCTION
*1  Plaintiff David Hatchigian (“Hatchigian”), along

with several named and unnamed plaintiffs (“Non-
Hatchigian Plaintiffs”), bring suit against: (i) PECO Energy
Company (“PECO”) and Exelon Corporation (“Exelon”)
(collectively, “PECO Defendants”); (ii) the Pennsylvania
Public Utility Commission (“PUC”), Commissioner Gladys
Brown Dutrieuille, Commissioner John F. Coleman, Jr., and
Commissioner Ralph V. Yanora in their official capacities
(collectively “PUC Defendants”); and (iii) the Municipal
Inspection Corporation (“MIC”). Presently before the Court
are fully briefed Motions to Dismiss filed on behalf of all
named Defendants. ECF Nos. 48, 49, 58. For the reasons
set forth below, the Court will grant all three Motions and
dismiss this case with prejudice as to Plaintiff Hatchigian. An
appropriate Order follows.

II. BACKGROUND & PROCEDURAL HISTORY
This action represents Hatchigian's fourth attempt to litigate
the same underlying dispute and all parties are familiar with
the relevant facts. Accordingly, the Court sets forth only the
most relevant factual and procedural information here and,
for clarity, incorporates facts as summarized by the Superior
Court of Pennsylvania and the PUC's Opinion and Order
attached to the Amended Complaint (“PUC Op.”). ECF No.
43-1.

Hatchigian owns and rents a two-story, multi-family house
in Philadelphia. ECF No. 41 ¶ 14. In 2016, Hatchigian
received complaints from tenants that their electrical service
had been shut off. Hatchigian v. PECO/Exelon, No. 142
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EDA 2018, 2019 WL 3628744, at *2 (Pa. Super. Aug. 6,
2019). In order to restore electricity to the property, PECO
required that Hatchigian obtain an underwriter's certificate
as was purportedly required by PECO policy. Id. Hatchigian
contended that, despite following all instructions by PECO,
the electricity was not restored and, as a result, his tenants
were unable to move into the apartment on time. Id.

Hatchigian then filed a complaint against PECO in the
Philadelphia Court of Common Pleas because of PECO's
refusal to reconnect electricity to his property. Hatchigian v.
PECO, August Term 2016 No. 65 (Phila. C.C.P.). The trial
court dismissed Hatchigian's fourth amended complaint in
this case, but the Superior Court reversed, finding that the
PUC had primary jurisdiction over Hatchigian's complaint
rather than the Court of Common Pleas. Hatchigian v. PECO/
Exelon, No. 142 EDA 2018, 2019 WL 3628744, at *1. The
Superior Court vacated and remanded with instructions to
proceed accordingly. Id.

Hatchigian's case was not transferred to the PUC. Instead,
Hatchigian filed a new complaint with the PUC against
PECO in 2020. PUC Op. at 3. An administrative law judge
determined that the PECO policy at issue was reasonable,
but that it had been misapplied to Hatchigian's tenants. Id.
at 16–18. PECO filed exceptions to this determination with
the PUC and, on April 14, 2022, Commissioners Dutrieuille,
Coleman, and Yanora (all Defendants here) reversed in part,
finding both that the PECO policy was reasonable and that it
had been properly applied. Id. at 35. Hatchigian did not appeal
this determination to the Commonwealth Court.

*2  Instead, on May 16, 2022, Hatchigian commenced the
instant federal action, and he subsequently filed an Amended
Complaint on October 10, 2022. ECF Nos. 1, 41. In the
Amended Complaint, Hatchigian purports to assert a class
action on behalf of both named and unnamed Plaintiffs.
ECF No. 41 at 16. Additionally, in the Amended Complaint,
Plaintiff asserts fifteen causes of action against Defendants.
All named Defendants have now moved to dismiss for lack of
subject matter jurisdiction or for failure to state a claim, and
Hatchigian has responded in opposition to each. ECF Nos. 48,
49, 55, 56, 58, 61.

III. STANDARD OF REVIEW
When a Rule 12(b)(1) motion is filed prior to an answer, it
is “considered a facial challenge to jurisdiction.” Hendrick
v. Aramark Corp., 263 F.Supp.3d 514, 517 (E.D. Pa. 2017)
(citing Constitution Party of Pa. v. Aichele, 757 F.3d 347, 357

(3d Cir. 2014)). “When considering such a facial challenge,
a court must apply the same standard of review that would
apply on a motion to dismiss under Rule 12(b)(6).” Id.
Accordingly, “well-pleaded factual allegations are taken as
true, and reasonable inferences are drawn in the plaintiff's
favor.” Id. Dismissal under a facial challenge is proper for
claims that “clearly appear[ ] to be immaterial and made solely
for the purpose of obtaining jurisdiction” or are “wholly
insubstantial and frivolous.” Kehr Packages, Inc. v. Fidelcor,
Inc., 926 F.2d 1406, 1408–09 (3d Cir. 1991) (quoting Bell v.
Hood, 327 U.S. 678, 682 (1946)).

To survive a motion to dismiss for failure to state a claim,
the complaint must contain sufficient facts “to state a claim to
relief that is plausible on its face.” Bell Atl. Corp. v. Twombly,
550 U.S. 544, 570 (2007). A complaint is plausible on its face
when the plaintiff pleads factual contention that “allows the
court to draw the reasonable inference that the defendant is
liable for the misconduct alleged.” Ashcroft v. Iqbal, 556 U.S.
662, 678 (2009). Courts are required to “accept all factual
allegations as true, construe the complaint in the light most
favorable to the plaintiff, and determine whether, under any
reasonable reading of the complaint, the plaintiff may be
entitled to relief.” Fowler v. UPMC Shadyside, 578 F.3d 203,
210 (3d Cir. 2009) (quoting Phillips v. Cnty. of Allegheny, 515
F.3d 224, 233 (3d Cir. 2008)). However, the complaint must
provide “more than labels and conclusions, and a formulaic
recitation of the elements of a cause of action will not do.”
Twombly, 550 U.S. at 555. The pro se litigant's complaint
is “to be liberally construed” and held to “less stringent
standards than formal pleadings drafted by lawyers.” Haines
v. Kerner, 404 U.S. 519, 520 (1972).; Higgs v. Att'y Gen.,
655 F.3d 333, 339 (3d Cir. 2011). However, pro se plaintiffs
still must meet a minimum standard by “alleg[ing] sufficient
facts in their complaint to support a claim.” Mala v. Crown
Bay Marina, Inc., 704 F.3d 239, 245 (3d Cir. 2013). In other
words, “[w]hile Rule 12(b)(6) does not permit dismissal of
a well-pleaded complaint simply because ‘it strikes a savvy
judge that actual proof of those facts is improbable,’ the
‘[f]actual allegations must be enough to raise a right to relief
above the speculative level.’ ” Phillips, 515 F.3d at 234
(quoting Twombly, 550 U.S. at 555–56). A complaint will not
survive if it contains merely “an unadorned, the defendant-
unlawfully-harmed-me accusation” or “naked assertion[s]
devoid of further factual enhancement.” Iqbal, 556 U.S. at
678.

In accordance with this standard, the Third Circuit requires
the application of a three-step analysis in assessing a 12(b)
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(6) motion. First, courts “must ‘tak[e] note of the elements
[that the] plaintiff must plead to state a claim;’ ” second courts
“should identify allegations that, ‘because they are no more
than conclusions, are not entitled to the assumption of truth;’ ”
and, third “[w]hen there are well-pleaded factual allegations,
[the] court should assume their veracity and then determine
whether they plausibly give rise to an entitlement for relief.”
Connelly v. Lane Constr. Corp., 809 F.3d 780, 787 (3d Cir.
2016) (quoting Iqbal, 556 U.S. at 675). The Court permits
“a curative amendment unless such an amendment would be
inequitable or futile.” Phillips, 515 F.3d at 245.

IV. DISCUSSION
*3  For the reasons set forth below, the Court finds dismissal

appropriate as to all counts.

A. The Non-Hatchigian Plaintiffs Shall Be Stricken

Federal Rule of Civil Procedure 11(a) (“Rule 11(a)”) provides
that “[e]very pleading, written motion, and other paper
must be signed ... by a party personally if the party is
unrepresented” and that “[t]he paper must state the signer's
address, e-mail address, and telephone number.” Fed. R. Civ.
P. 11(a) (emphasis added). Though an individual may proceed
pro se in federal court, such individuals may only represent
themselves—as a non-attorney, they cannot represent the
interests of others. Murray v. City of Phila., 901 F.3d 169,
170–71 (3d Cir. 2018).

In the present matter, although there are 18 pro se Plaintiffs
(and 20 John Doe Plaintiffs) named in the Complaint, the
only Plaintiff who personally signed the Complaint and
provided the information required by Rule 11(a) is Plaintiff

Hatchigian. 1  Though Hatchigian may submit an e-signature
on his own behalf when filing electronically from his own
e-mail account, Hatchigian is not an attorney and may not

sign on behalf of the other pro se 2  Plaintiffs. Moreover, the
pleadings do not contain any facts related to these pro se
Plaintiffs indicating that they have standing in this matter
or that their rights are implicated here. Finally, Hatchigian's
filings omit any contact information as to the other pro se
Plaintiffs as required by Rule 11(a).

Rule 11(a) requires that “[t]he court must strike an unsigned
paper unless the omission is promptly corrected after being
called to the ... party's attention.” Id. The violation of Rule
11(a) was first raised on July 11, 2022 in PECO Defendants'

first motion to dismiss and has been raised many times since.
See, e.g., ECF No. 12. No curative action was taken, despite
the passage of a full year and notwithstanding Hatchigian's
self-identified role as the “representative” of these pro se
Plaintiffs. Further, as none of the Non-Hatchigian Plaintiffs
provided any contact information in the Amended Complaint,
the Court is unable to notice such individuals regarding their
failure to comply with Rule 11(a). Accordingly, because of
Non-Hatchigian Plaintiffs' failure to comply with Rule 11(a),
the Court will strike the Amended Complaint as to all Non-
Hatchigian Plaintiffs and dismiss without prejudice as to these
pro se parties only.

B. Hatchigian's Claim Against MIC Must Be Dismissed

*4  The claim asserted against MIC under 42 U.S.C. §
1985 for conspiracy to deny civil rights (Count IV) must be
dismissed. As a threshold matter, the Court does not have
subject matter jurisdiction because this claim is “insubstantial
on [its] face.” Kulick v. Pocono Downs Racing Ass'n, Inc.,
816 F.2d 895, 898 (3d Cir. 1987). Indeed, Hatchigian asserts
only a conclusory statement that MIC (along with the
other Defendants) conspired to deny some undefined rights
due to Hatchigian and other landlords or property owners;
the Amended Complaint is entirely devoid of any factual

allegations as to MIC. 3  Plainly, Hatchigian's lone claim
against MIC is “wholly insubstantial and frivolous” and must
be dismissed for lack of subject matter jurisdiction. Kehr
Packages, Inc., 926 F.2d at 1408–09 (3d Cir. 1991) (quoting
Bell 327 U.S. at 682).

C. Hatchigian's Claims against PECO
Defendants Must Be Dismissed

1. Civil Rights Claims Under 42
U.S.C. § 1983 (Counts I & II)

“Title 42 U.S.C. § 1983 provides a remedy for deprivations
of rights secured by the Constitution and laws of the United
States when that deprivation takes place ‘under color of any
statute, ordinance, regulation, custom, or usage, of any State
or Territory....’ ” Lugar v. Edmondson Oil Co., 457 U.S. 922,
924 (1982); see also 42 U.S.C. § 1983. Section 1983 affords
no substantive rights, rather, it enables a plaintiff to bring
a federal claim against government officials or those acting
under color of state law. Thus, “[t]o state a claim under §
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1983, a plaintiff must allege the violation of a right secured
by the Constitution and laws of the United States, and must
show that the alleged deprivation was committed by a person
acting under color of state law.” Coward v. City of Phila., 546
F.Supp.3d 331, 333 (E.D. Pa. 2021) (citing West v. Atkins,
487 U.S. 42, 48 (1988)). However, when the defendant is
a private party, Section 1983 applies only where there is a
“sufficiently close nexus” between the private party's actions
and the state to warrant treating them as state actions. Munox
v. City of Union City, 481 Fed. App'x. 754, 761 (3d Cir. 2012).
This may be shown where: (1) the private party performs a
function typically performed by the State; (2) the private party
acted in concert with the state; or (3) the state has become
interdependent with the private party. See Kach v. Hose, 589
F.3d 626, 646 (3d Cir. 2009).

In Jackson v. Metropolitan Edison Co., the Supreme Court
considered whether there was a sufficiently close nexus
between the State and a private utility company's decision
to discontinue services to give rise to a claim under
Section 1983. 419 U.S. 345 (1974). Even where the private
utility company had a monopoly, was strictly regulated, and
provided an essential public service (electricity), the Court
found state action lacking. Id. The same result must be
reached here; because both PECO and Exelon are privately
owned and operated, Hatchigian cannot assert a claim under
Section 1983 against the PECO Defendants. Zapata v. PECO,
712 Fed. App'x 216, 217–18 (3d Cir. 2018). Counts I and II
must therefore be dismissed as to PECO Defendants.

2. Civil Rights Claims Under 42
U.S.C. § 1985 (Counts III & IV)

*5  As to both Conspiracy claims asserted by Hatchigian
against PECO, the Amended Complaint must allege facts
sufficient to support: “(1) a conspiracy; (2) for the purpose
of depriving, either directly or indirectly, any person or class
of persons of the equal protection of the laws, or of equal
privileges and immunities under the laws; and (3) an act in
furtherance of the conspiracy; (4) whereby a person is injured
in his person or property or deprived of any right or privilege
of a citizen of the United States.” Farber v. City of Paterson,
440 F.3d 131, 134 (3d Cir. 2006) (quotes omitted). “[T]o
properly plead an unconstitutional conspiracy, a plaintiff must
assert facts from which a conspiratorial agreement can be
inferred.” Gochin v. Markowitz, No. 18-cv-3348, 2018 WL
4361574, at *6 (E.D. Pa. Sept. 13, 2018) (quoting Great W.

Mining & Mineral Co. v. Fox Rothschild LLP, 615 F.3d 159,
178 (3d Cir. 2010).

Other deficiencies notwithstanding, 4  Hatchigian fails on the
first prong. Indeed, the Amended Complaint does not contain
any factual allegations that support even an inference of
the requisite conspiratorial agreement between PECO and
others (such as the PUC). Instead, Hatchigian pleads only
conclusory statements that such a conspiracy or agreement
existed, but the Amended Complaint is devoid of any
supporting factual allegations. Simply, there are no factual
allegations from which the Court can reasonably infer that
there was a meeting of the minds between any Defendants
that would give rise to a conspiracy claim. Because he has
failed to sufficiently allege a conspiracy, both claims asserted
against PECO Defendants under Section 1985 (Counts III and
IV) must be dismissed.

D. Hatchigian's Claims Against the
PUC Defendants Must Be Dismissed

1. Eleventh Amendment Immunity

To begin, the PUC Defendants assume, without discussion,
that they are entitled to Eleventh Amendment Immunity as
to all claims. However, whether PUC operates as an arm of
the state for sovereign immunity purposes remains unsettled.
Compare, e.g., Wheeling & Lake Erie Ry. Co. v. Pub. Util.
Comm'n, 141 F.3d 88, 92 n.4 (3d Cir. 1998) (noting that
the appellant did “not take issue with” the determination
that the PUC was an arm of the state; subsequently holding
that Congress abrogated sovereign immunity), and MCI
Telecomm. Corp. v. Bell Atl. Pa., 271 F.3d 491, 508-13 (3d
Cir. 2001) (holding that the Commonwealth waived sovereign
immunity), with Nat'l R.R. Passenger Corp. v. Pa. Pub. Util.
Comm'n, 1997 WL 597963, at *10 (E.D. Pa. Sept. 15, 1997)
(holding that the PUC is not an arm of the state for sovereign
immunity purposes), and Nat'l R.R. Passenger Corp. v. Pa.
Pub. Util. Comm'n, 342 F.3d 242, 252-53 (3d Cir. 2003)
(affirming the District Court's determination in Nat'l R.R.
Passenger Corp. that PUC was estopped from raising the
sovereign immunity defense in collateral proceedings, but
without addressing whether PUC was indeed an arm of the
state). To determine whether an entity is “an arm of the state”
for Eleventh Amendment purposes, the Court must consider:
“(1) whether, in the event the plaintiff prevails, the payment
of the judgment would come from the state ...; (2) the status
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of the agency under state law ...; and (3) what degree of
autonomy the agency enjoys.” Christy v. Pa. Tpk. Comm'n,
54 F.3d 1140, 1144 (3d Cir. 1995). The PUC Defendants do
not brief these factors. Accordingly, the Court declines to
speculate as to each and will not dismiss the claims against
PUC Defendants on this basis.

2. Individual PUC Defendants

*6  However, the individual PUC Defendants
(Commissioners Dutrieuille, Coleman, and Yanora) are
entitled to the “[q]uasi-judicial immunity [that] attaches to
public officials whose roles are functionally comparable to
that of a judge.” Keystone Redevelopment Partners, LLC
v. Decker, 631 F.3d 89, 95 (3d Cir. 2011) (cleaned up).
Judicial immunity for agency decisions is “necessary to
ensure that agency adjudicatory decisions will be rendered
independently, free from external pressures, harassment or
intimidation.” Petition of Dwyer, 406 A.2d 1355, 1359 (Pa.
1979). Here, a Pennsylvania Court determined that the PUC
was the appropriate adjudicative body over Hatchigian's
state court claims. Such a finding transferred what would
ordinarily be the role of a state judge to the PUC's
administrative judges and commissioners. Indeed, Hatchigian
filed a complaint, received a decision, and appealed to the
individual PUC Defendants who provided their reasoning
in a subsequent, written opinion. As has been applied to
the adjudicative bodies of other administrative agencies, the
PUC Commissioners are entitled to quasi-judicial immunity
and Hatchigian's claims against such Defendants must be

dismissed. 5

3. The PUC as an Entity

Construing his Amended Complaint liberally, Hatchigian
brings claims against the PUC under 42 U.S.C. § 1983 (Count
II) and 42 U.S.C. § 1985 (Counts III and IV). The violation
of federal law asserted in Count II is “abuse of process.” A
§ 1983 claim for abuse of process “lies where prosecution
is initiated legitimately and thereafter is used for a purpose
other than that intended by the law.” Rose v. Bartle, 871 F.2d
331, 350 n.17 (3d Cir. 1989). As to the PUC, Hatchigian
summarily asserts that the PUC “relied on unsubstantiated
facts, disregard[ed] exculpatory information, and issu[ed]
results-oriented and automatic rulings out of deference to
[PECO]” to “target[ ] property owners and landlords for the
purpose of extortion, intimidation, harassment, and tortious

interference with their lease agreements.” ECF No. 41
at 20. The ulterior motive asserted—to extort landlords
or protect PECO—is wholly unsubstantiated by the facts
alleged. Without more specificity, these allegations do not
raise Hatchigian's right to relief over the speculative level.
Indeed, Count II is supported only by “naked assertion[s]
devoid of further factual enhancement.” Iqbal, 556 U.S. at
678. Count II must therefore be dismissed under Rule 12(b)
(6). As to both conspiracy claims (Counts III and IV), the
Amended Complaint fails to allege a conspiratorial agreement
between the PUC and PECO (described above) and must also
be dismissed.

E. Hatchigian's State Law Claims

Having dismissed all outstanding federal claims, the Court
will decline to exercise supplemental jurisdiction over
Hatchigian's state law claims. A court “may decline to
exercise supplemental jurisdiction [over state law claims]
if ... the district court has dismissed all claims over
which it has original jurisdiction.” 28 U.S.C. § 1367(c)
(3). “[P]endent jurisdiction is a doctrine of discretion, not
of plaintiff's right,” and thus, whether or not to exercise
supplemental jurisdiction once all federal claims have been
dismissed is within the discretion of the district court. Hall-
Wadley v. Maint. Dep't, 386 F.Supp.3d 512, 519 (E.D.
Pa. 2019) (citing United Mine Workers of Am. v. Gibbs,
383 U.S. 715, 726 (1966)). “When all federal claims
are eliminated before trial, ‘the balance of factors to be
considered under the pendent jurisdiction doctrine—judicial
economy, convenience, fairness, and comity—will point
toward declining to exercise jurisdiction over the remaining
state-law claims.’ ” Id. (citing Carnegie–Mellon Univ. v.
Cohill, 484 U.S. 343, 350 n.7 (1988)). As discussed above, the

Court will dismiss Counts I through V as to all Defendants. 6

Accordingly, the only possibly remaining claims (to the extent
dismissal is not otherwise required for a reason set forth
above) are those rooted in state law. Because this case has
not progressed past the motion to dismiss stage, the Court
finds it appropriate to exercise its discretion and dismiss the
remaining state law claims.

V. CONCLUSION
*7  For the foregoing reasons, the Amended Complaint will

be dismissed. Hatchigian's dismissal shall be with prejudice
because any amendment would be futile, while the Non-
Hatchigian Plaintiffs' dismissal shall be without prejudice.
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Footnotes

1 The Court also notes that there is no indication that the Non-Hatchigian pro se Plaintiffs are even aware that
they are named Plaintiffs in this lawsuit.

2 Pro se means to appear for oneself, and a non-attorney may not appear on another person's behalf in the
other's cause of action. Additionally, the Court notes that the Amended Complaint contains (what purport to
be) e-signatures for only eight of the seventeen Non-Hatchigian Plaintiffs (and do not contain the appropriate
contact information for any). Finally, because Plaintiff's Amended Complaint fails on its face, the fact that he
purports to bring a class action does not cure the deficiencies under Rule 11.

3 Additionally, because the Amended Complaint is entirely devoid of factual allegations as to MIC, dismissal
is required under Rule 12(b)(6). Because Hatchigian asserts a claim under Section 1985, he must allege
facts sufficient to support: “(1) a conspiracy; (2) for the purpose of depriving, either directly or indirectly, any
person or class of persons of the equal protection of the laws, or of equal privileges and immunities under
the laws; (3) an act in furtherance of the conspiracy; and (4) whereby a person is injured in his person or
property or deprived of any right or privilege of a citizen of the United States.” Farber v. City of Paterson, 440
F.3d 131, 134 (3d Cir. 2006) (quotes omitted). Moreover, Sections 1985(2) and 1985(3), which Hatchigian
relies upon, apply “only where a conspiracy involves racial or otherwise class-based invidiously discriminatory
animus.” Steinhardt v. Bernardsville Police Dep't, 2021 WL 3929321, at *3 (3d Cir. Sept. 2, 2021). Hatchigian's
pleadings (which merely recite the elements of the claims asserted) fall far short of these requirements
because they make no factual allegations regarding this race- or class-based animus, the “meeting of the
minds” asserted, or actions taken in furtherance of the conspiracy.

4 As described above, Hatchigian also fails to allege race- or class-based animus to support his claims under
Sections 1985(2) and 1985(3).

5 This quasi-judicial immunity may also extend to the PUC as an entity. However, even if it does not, dismissal
would still be appropriate for the reasons set forth below.

6 Plaintiff also brings this action against Unidentified Doe Defendants. However, the Amended Complaint does
not contain a single factual allegation regarding these Defendants. Accordingly, Hatchigian has failed to state
a claim against the Unidentified Doe Defendants and dismissal is appropriate.
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